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SERIES II. 



INTRODUCTION. 

At the conclusion of the First Series of my Lectures I said 
that I should, in the beginning of the next series, explain to 
you some extensive changes of some of the branches of the 
common law, effected by modern acts of parliament. The 
promise thus made, I now proceed to perform. 

Thfe instances which I shall select of branches of the law 
greatly changed by recent legislation will be readily per- 
ceived to be of the first importance. In dealing with them, 
the discursive character of these Lectures will be retained ; 
experience and the opinions of others justifying me in no 
longer regarding this as a fault, in an attempt to teach 
younger students the elements of a science comprehending 
so vast a variety of titles, as are comprised in English Law. 
For. their instruction and use it is possible to select parts 
which may attract and interest them, when they might be 
repelled by a formal attempt to reduce the whole to a 
system. 
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LECTURE XL, 



1. Common Law changed by 

Acts of Parliament. 

2. Trial by Jury. 

3. Ti-ial of Questions of Fact. 

4. Common Law Procedure 

Act. 
6. Trial without Jury. 

6. County Courts. 

7. Trial by Peers. 

8. Criminal Justice Act. 

9. Petty Sessions. 

10. Quarter Sessions. 

11. Larceny. 

12. Simple Larceny. 

13. Compound Larceny. 

14. Technical Phrases. 



15. Jury of Twelve. 

16. Ju7-y of Five. 

17. Jury. Legislation. 

18. Challenges. 

19. Unanimity. 

20. Verdict. Guilty or Not 

Ouilty. 

21. Grand Jury, 

22. Public Prosecutor. 

23. Indictment. 

24. Acquittal. 

25. Coroner's Inquest. 

26. Justice. Administration. 

Publicity. 

27. Secrecy. 



At the beginning of my third lecture, I said that it would 
be difficult to find a title or head of the common law, the 
details of which have not been altered by acts of parliament. 
This assertion may be illustrated by a few remarkable 
examples. 

Firstly, I mention trial by jury. Of the details of this 
mode of trial, to which, as history has taught you, our 
ancestors attributed great importance, regarding it as one 
of the safeguards of the liberties which they asserted and 
have transmitted to us, some parts remain unchanged. 
The changes which have been made suggest many inte- 
resting reflections. 

Acts of parliament have established exceptions to the 
rule, that a jury is the proper tribunal for the trial of 
questions of fact. By an act of parliament passed in 

b2 
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1864, called the Common Law Procedure Act (a), and 
to which I shall have very frequent occasion to refer, 
it is provided in the first section, to the effect, that the 
■parties to any cause may leave the decision of any ques- 
tion of fact to the court : and such question of fact may 
thereupon be tried and determined by any judge who 
might otherwise have presided at the trial thereof by jury, 
either with or without the assistance of any other judge or 
judges of the same court, or included in the same com- 
mission at the assizes. Looking at the section, you will 
perceive that I have contented myself with stating its 
general purport. I recommend you to make yourself 
familiar with its details. 

Up till the time I am writing, the power thus given to 
parties to dispense with a jury has been rarely exercised ; 
but its existence, applicable as it is to many hundreds of 
causes every year, entitles the law which gives it to a place 
in this part of my lectures. 

It is different in the county courts, — new tribunals of 
limited jurisdiction, substituted in 1847 for very ancient 
common law courts, which were also called county courts. 
In these new courts, questions of fact are tried by the judge 
only, without a jury, unless either party requires a jury. 
Even this may be done only in some cases. This right to 
require trial by jury is exercised in comparatively very few 
cases. It seems that, whether in the superior courts, or in 
the inferior courts, the suitors are content with the ordinary 
course of law : in the former, rarely dispensing with juries ; 
in the latter, rarely requiring them. 

Soon after the passing of the Common Law Procedure 
Act, I wrote a paper which was printed in the Law Maga- 
zine, on the subject of the power given by the act to liti- 
gating parties to withdraw from the consideration of juries 
questions of fact. As this paper contains a great deal of 
the sort of instruction which it is my aim to impart, I 
shall repeat the substance of it in my next lecture, 
(a) 17 & 18 Victoria, chapter 125. 
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The enactments just referred to apply only to what are 
called civil proceedings, in which questions are decided 
between parties in litigation, as plaintiffs and defendants. 
There is reason to think that the preference which in all 
former times has prevailed in this country for trial by jmy 
is wearing out as respects civil causes. 

In criminal proceedings, the common law has built upon 
the usage to try questions of fact by means of a jury 
another custom, namely, that a person accused of a felony 
is to be tried by his peers : pares, equals. 

In a future lecture I shall say a great deal of this 
privilege as enjoyed by lords of parliament. At present, I 
am referring only to commoners, the privilege of each of 
whom it is, when charged with felony, to be tried by a jury 
consisting of twelve of his peers. Commoners in former 
times, when political strife led some men to actual treason 
and sedition, and others to make unfounded charges of 
those crimes, this privilege of trial by jury, and not by 
judges who were ministers of the Crown, then removable 
at pleasure, was of the highest value to every Englishman. 
At a glance you perceive that my present allusions are 
chiefly to the reigns of Charles the Second and James the 
Second; and more especially to the case of the seven 
bishops, who, though lords of parliament, were tried by a 
jury, by reason of the crime with which they were charged 
being a misdemeanor and not a felony. 

Even now, when the independence of the judges is 
secured against the influence of the Crown by law and by 
public opinion, it will be well for the people to guard 
jealously an institution which may, should troubled times 
recur, again shield patriots from persecution. 

The last remarks are introductory to my stating to you 
the effect of what may appear, from the subject matter of 
it, an infringement, however slight, on the privilege which 
every man has to be tried by his peers. The new law 
I am about to state works very beneficially ; but, in future 
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legislation, care must be taken to stop ghort of the danger 
of impairing further the valuable right of trial by jury. 
The hackneyed simile of the thin end of the wedge is 
apposite. 

In the year 1855, a statute called the Criminal Justice 
Act (a) was passed ; the first and second sections give to 
two or more justices of the peace sitting in petty sessions 
a jurisdiction which tiiey may exercise if they think fit, 
and if the accused consent to submit to it, to hear and 
determine charges of simple larceny, of property the value 
of which does not exceed five shillings : and charges of 
attempts to commit larceny from the person, or simple 
larceny. Under these sections, a sentence may be im- 
prisonment with or without hard labour, for any period 
not exceeding three calendar months. Many accused 
persons consent to be tried at the petty sessions, thus 
avoiding imprisonment before trial, as well as the chance 
of severer punishments, which may be inflicted at the 
assizes or quarter sessions, than at the petty sessions. 

The third section gives to justices in petty sessions a 
jurisdiction which they may exercise, if they think fit, when 
a person pleads guilty to a charge of simple larceny of pro- 
perty of greater value than five shillings, or of steahng from 
the person, or of larceny as a clerk or servant. Under this 
section, a sentence may be imprisonment with or without 
hard labour for any term not exceeding six calendar 
months. As this third section provides only for cases of 
accused persons pleading guilty, it is by the first and second 
sections that the point of the wedge may be said to be 
inserted. 

A lecture on the constitution of various courts will be 
the proper place for an explanation of the difference be- 
tween the court of quarter sessions, in which justices of 
the peace have, throughout their whole county, jurisdiction 
in respect of many important subjects, and a court of petty 
(a) 18 & 19 Victoria, chapter 126. 
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sessions having, within a district of the county, jurisdiction 
in respect of certain specified subjects. 

The -statute so draws attention to the difference between 
simple larceny and other larceny, that I find this a most 
convenient place for impressing it on your minds. 

The word larceny, latrociny, derived from latrocinium, is 
our technical word for theft. Now theft is either simple or 
compound ; simple when it is only a removal of property 
with a felonious intent to deprive the owner of it ; com- 
pound when the felonious intent is complicated or aggra- 
vated by other circumstances, such, for example, as the 
fact of the theft being from the person of the owner, or 
that of the thief being the owner's servant, or of the theft 
being from a dwelling-house. Bear this distinction in 
mind, and read again my condensed statement of the effect 
of the three clauses. 

I venture an attempt to illustrate the technical phrases 
of one science by a reference to similar technical phrases 
of another and very different science : surgery. A surgeon 
speaks of a simple fracture when the parts of a broken 
bone remain in their right places, ready to be united by a 
natural process. He speaks of a compound fracture when 
the mischief is complicated or aggravated by the fragments, 
or one of them, piercing the adjoining muscle, and being, 
therefore, more difficult to be reduced. The analogy ap- 
pears perfect between the use by persons of one pro- 
fession of the words simple and compound, and the use of 
the same words by the members of another profession. 
Simple, simplex, sine plexis, without complication. Com- 
pound, complicated. 

As to the number of men to form a jury, the law is un- 
changed as respects all courts, whether of civil or criminal 
jurisdiction, except one. The number is, as always, still 
twelve, except in the county courts, in which the number 
is directed by an act of parliament to be five. 

Most of the practical details in respect of juries, for 
instance, as to the preparation of lists of persons qualified 
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and liable to serve as jurymen, as to the selection of persons 
to serve, as to the mode of summoning them, are minutely 
regulated by acts of parliament. 

Challenges, that is, objections which may be made to 
persons summoned to serve on a jury, are partly regulated 
by acts of parHament, but chiefly by the common law. 
For the rules respecting them I refer you to the very clear 
account which Stephen gives of them in his Commentaries. 
Challenges, rare in large counties, are occasionally made in 
small counties and in municipal jurisdictions ; and the law 
respecting them is well worthy of your attention. 

A part of the common law which remains unchanged, is 
that which requires a jury to give a unanimous verdict. A 
verdict cannot be received unless all the jurymen, whether 
twelve or five, agree to it. But the practice is for the 
court, after the lapse of a reasonable time, to discharge 
them, if they cannot agree. After this, the same question 
may be tried by another jury. 

Attempts have been latterly made so to change the law 
as to dispense with the unanimity required of juries. It is 
an argument in favour of the proposed change that it seems 
unreasonable to require the unanimity of twelve men on a 
point which would not be brought before them were it not 
the subject of controversy, and to enforce their unanimity 
by imprisonment, aggravated by cold and hunger. You 
know that jurymen not agreeing are locked up, and may 
not, during their confinement, be supplied with food or fire. 
Few subjects have been better debated in parliament than 
this was in the House of Lords, when a bill was proposed 
to effect the suggested change. Of the arguments which 
prevailed against the bill, the most convincing appeared to 
be, that to require unanimity is one way of enforcing 
thorough discussion on the part of the jury ; to receive the 
verdict of a majority is to dispense with discussion, and to 
encourage each man to vote according to his first im- 
pression. 

This last argument applies, though less strongly, to the 
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wish, which some have, that an EngHsh jury, deciding in a 
criminal cause, should have power, as a Scotch jury has, to 
find the charge " Not Proven." True it is that the Scotch 
practice is more logical than the English, which forces a 
jury to say either " Guilty" or " Not Guilty," inasmuch as in 
the majority of cases in which the latter verdict is given, 
the accused person is acquitted, not because he is proved 
or even thought to be innocent, but because he is not 
clearly proved to be guilty. In favour of our practice it 
may be said, that a Scotch jury may escape the necessity 
of a thorough discussion of the question of guilty or not 
guilty, by too readily adopting a verdict of " Not Proven." 

In the case of what is called a grand jury, more properly 
called a grand inquest, unanimity is not requisite. The chief 
function of a jury of this sort is, as you know, to enquire 
as to the truth of any written charge brought before it, 
called a bill, alleging any person to have been guilty of a 
crime. If, after hearing evidence, the grand jury think it 
sufficient, if not answered or explained, to justify a verdict 
of guilty, they find the written charge kid before them a 
true bill : and it is after that called an indictment. As I 
said just now, a grand jury need not be unanimous : but, in 
order that a bill may be found true, it is necessary that a 
majority, consisting of at least twelve, agree so to find it. 
For this reason, there must not be less than thirteen, and 
not more than twenty-three men to form a grand jury. 

On the subject of giand juries, comparatively with other 
juries, there has been but little legislation. 

Many persons think that grand juries are needless, and 
that they should be abolished, substituting for them a 
public prosecutor, whose function should be to investigate 
the evidence against persons accused of crimes, and to 
exercise a discretion hke that of the grand jury to prefer or 
withhold the charges. Every charge sanctioned by him 
would be of the nature of an indictment, upon which the 
accused might be tried. This subject has been well debated 
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in the House of Lords. Against the proposed change one 
of the arguments is entitled to great weight, namely, that 
the public prosecutor would be a, minister of the Crown, and 
under its influence : and it is desirable that there should 
be an independent tribunal before which a private pro- 
secutor may bring charges against persons protected by the 
government. This might be a point of great importance 
in times less peaceable and well ordered than our own. 

When a grand jury returns a bill as not found, the 
accused is not acquitted. Further evidence being dis- 
covered may be laid before the same or a future grand 
jury ; and if, then, a bill is found, the accused may be 
placed upon his trial. A person tried and acquitted cannot 
be again tried on the same charge. Nemo debet bis vexari 
pro eadem causi. 

A coroner's inquest, enquiring the cause of a man's 
death, is a grand jury. If they find a person guilty of 
murder or manslaughter, the charge written and signed by 
them, or a majority of them, the majority consisting of 
twelve at least, is called a coroner's inquisition. To this the 
person charged may, at the assizes, to which the inquisition 
is transmitted by the coroner, be required to plead guilty, 
or not guilty : and if he pleads not guilty, he may be tried 
as upon an ordinary indictment. 

Between the two sorts of grand inquest, there is a dif- 
ference of a very peculiar nature. Grand jurymen sit in 
private, and are sworn to secrecy. Their oath, rather a 
fine piece of composition, which you have listened to at the 
assizes, is, as respects this country, a singular instance of 
enforced secrecy in the transaction of judicial business. 
The jurymen sworn by a coroner usually sit in public, 
though the coroner may, if he thinks it conducive to the 
ends of justice, direct other persons to withdraw, the 
object being of course to avoid putting suspected persons 
and their friends on their guard against further inves- 
tigation. 
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In like manner justices of the peace, investigating charges 
which may end in the accused being committed for trial, 
may, if they think fit, clear the court. This seldom hap- 
pens. Upon all occasions of magistrates acting judicially, 
when holding petty sessions for instance, it is a peremp- 
tory part of the law that they must, like any other court of 
justice, sit in public. Publicity is in this country regarded 
as essential to the due administration of justice ; but this 
obviously does not apply to preliminary investigation, in 
which secrecy may be of the first importance, lest detection 
should be evaded or criminals should escape. 
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1. Trial without Jury. 

2. Trial hy Jury. 

3. Judge. Duty. 

4. Judge. Power. 

6. Judicial Character^ 

6. Zord Ellenborough, 

7. Lord Tenter den. 

8. Lord Denman. 

9. Lord Abinger. 



10. Sir William Scott. 
n. County Courts. 

12. Jurisdiction. 

13. Juries. 

14. Evidence of interested Par- 

ties. 

15. Judicial impatience. 

16. Advocates. 

17. Judicial reasons. 



For the reason given in my last lecture I shall in the 
present lecture repeat the substance of a paper written by 
me and printed in the Law Magazine of 1865, the subjects 
of it being trial without jury, and the judicial character. 

The enactment in the Common Law Procedure Act 
of 1854, enabling the judges of the superior courts of 
common law to try, with the consent of the parties, 
questions of fact without jury, gives rise to many re- 
flections. 

The judges may find it an easier duty to try causes un- 
embarrassed by juries; but they will, I think, feel it to be a 
nobler function with which they may now find themselves 
invested, that of forming and giving expression to their own 
judgments instead of acting as the assistants of other men. 
Trying a cause with a jury, their duty is to state, as clearly 
as may be, the questions to be decided, and to direct and 
assist, by what is called a careful summing up, twelve 
men, whose minds may be already possessed by prejudice, 
or puzzled by the sophistry, or disturbed by the clamour, 
or led astray by the eloquence of opposing counsel. Some 
judges, also, with more or less skill and success, and more 
or less consistently with their duty, have had the habit of 
making attempts to lead juries to right verdicts, or to what 
they have deemed right verdicts. 
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There were persons who thought that occasionally the 
summings up of Lord Abinger had too much the character 
of pleadings in favour of the side which he considered 
entitled to the verdict. In the former part of his life at the 
bar, he had a certain way of his own of telling the jury 
what their verdict ought to be, so as to leave them scarcely 
the power of deliberation. This command over juries was 
more appropriate to the bench, and was frequently, in the 
case of Lord Abinger, irresistible. I remember a trial at 
which he presided at Stafford, in which, in the course of 
his summing up, he explained and illustrated the paradox : 
the greater the truth, the greater the libel. He put the 
case of a woman who, having erred in her youth, had 
afterwards, when residing in another part of the country, 
married a respectable man, and had become the mother of 
a family ; and he supposed a person, knowing the events 
of the earlier part of her life, to disclose them for the 
purpose of annoying her husband, or herself, or her family. 
The way in which he put the case I cannot attempt to 
relate. In his quiet tone, Lord Abinger asked, if in such 
a case the saying would not be true : the greater the truth, 
the greater the libel. He told them to ask th«ir own 
hearts for an answer. I well remember the answer my own 
feelings gave ; and I could plainly perceive the effect of the 
question on the minds of the jury ; and I now refer to it, 
not for the purpose of illustrating a paradox, but for the 
purpose of drawing attention to the sort of power one of 
the most successful of modern pleaders, carrying his skill 
to the bench, exercised over the minds of others. 

Lord Ellenborough commanded juries by look and tone. 
His personal dignity was in itself a power and a strength ; 
but it did not always prevail. The London juries came 
latterly to resist his charges, as too dictatorial. There have 
been other instances of the jealousy of juries of habitual 
attempts by judges to lead them or command them. 

Lord Tenterden was more successful, by reason of his 
lucid statement of the facts, and of the law applicable to 
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them. He seemed to travel with the jury along the right 
path to justice. 

Lord Denman was a striking instance of the power 
which one man can exercise over other men, when he 
combines in his one person the scholar, the lawyer, the 
magistrate, the gentleman. Without art, certainly without 
the appearance of art, he won the confidence of juries. 

We sometimes hear praised the careful summing up of a 
painstaking judge. But how often is a summing up too 
minutely careful, setting the facts and combinations of the 
facts in every possible light, going over them again and 
again, and distinguishing slight shades from still slighter 
shades, until every juryman and every listener is in a state 
of bewilderment, from which it is hopeless that the jury can 
recover, with their faculties in a state fit for deliberation. 
When I was a young man, I several times heard one of our 
most learned judges sum up, in this manner, circumstantial 
evidence ; and some of his successors have had the same 
fault. Unfortunately, too, this fault, or weakness, or want 
of skill, is more frequently shown in the most important 
trials, those of which the result affects the life of the 
accused — trials for murder. The importance of the trial 
very properly makes the judge as careful as it is in his 
power to be ; but it unfortunately happens that the more 
care a judge of this character takes, the more inefficient he 
becomes. 

But I have wandered from the subject I propose to con- 
sider : the power to try civil causes in the superior courts 
without juries ; and I have been discussing the character- 
istics of certain judges as evinced chiefly in the trial of 
criminal causes. 

I return then to our subject. Unfortunately it is not yet 
become the practice of parties to consent to dispense with 
juries. I will try to account for this. When there is a 
difference between two parties, one may be in the right, and 
the other in the wrong ; but it often happens that both are 
in the wrong, one being more wrong than the other. The 
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one in the right, or least in the wrong, needs a remedy. 
He is the most likely of the two to go to law, and he is the 
most hkely to desire that sort of trial which is the most 
likely to bring the truth to light. He would most likely 
prefer the judgment of a single judge, a lawyer accustomed 
to sift and weigh evidence, to the verdict of twelve men 
taken by lot from the very miscellaneous classes of persons 
of whose names the jury lists consist. On the contrary, 
the party in the wrong, or least in the right, is interested in 
withholding a remedy. He is not the one to commence 
proceedings ; and if proceedings are taken against him, he 
would most likely prefer the chance of a verdict of a jury 
in his favour, to the probability of the judgment of a single 
judge against him. He is not likely to give his consent to 
a. trial without a jury. 

What has happened in the county courts may serve to 
illustrate what I mean. In the case of a difference not 
within the ordinary jurisdiction of the county courts, — for 
instance, a dispute involving a question as to the title to 
land, — the parties in difference may, by consent, give a 
county court jurisdiction between them, and thus avoid the 
delay and expense of a trial at the assizes. Consents of 
this sort are very rarely given, and inquiries have been 
made as to the cause of this. Some have suggested the 
reason to be the interest which the lawyers, by whom the 
parties in difference are advised, have in preferring the more 
expensive remedy ; but I have formed an opinion that the 
true cause is the natural disinclination of a wrongdoer to 
facilitate a remedy for the wrong he has inflicted, and his 
natural disinclination to do that which may lead to his 
being compelled to make restitution. He cannot be ex- 
pected to consent to a cheap remedy. He is more likely to 
hope that his opponent will, for want of means, be unable 
to proceed to trial at the assizes, involving, among other 
great expenses, the maintenance of witnesses for days at an 
assize town. Universal experience tells us that the game 
of the wrongdoer is, by delay and increase of expense, to 
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wear out the meaas and hopes of the person whom he has 
wronged. 

I am inclined to think the better way would be to permit 
any sort of action to be brought in a county court at the 
option of the plaintiff, giving the defendant an equal option 
to remove into a superior court any cause involving a 
question not now within the ordinary jurisdiction of the 
county court. A person who would refuse an express 
consent to an action being brought against him, might, 
nevertheless, not care to take the trouble and incur the 
expense of removing it when actually brought. Here, 
again, what I mean is illustrated by what has happened in 
the county courts. In any of those courts any cause is, 
as a matter of course, tried by the judge without a jury, 
unless in some cases either party requires a jury. It is 
very rarely that a jury is required. Things take their 
course. So I think it would be better in the superior 
courts if, instead of the dispensing with a jury being made 
dependent on the concurrence of two parties already in 
difference, the recourse to a jury were made dependent on 
its being expressly required by one of them. 

Nevertheless, upon the probable supposition that there 
will be in time more and more trials in the superior courts 
of common law without juries, I shall discuss the new 
functions with which the judges are thus invested. Hence- 
forth, instead of having, in all trials of questions of fact, to 
perform the embarrassing duty of assisting others to do 
what they could do better alone, they will sometimes find 
themselves in a position in which their function will be to 
hsten carefully to the evidence, to sift, and compare, and 
weigh it calmly, to form their impartial conclusions, and to 
express them clearly, satisfying their own consciences, 
instead of endeavouring, often vainly, to give a right direc- 
tion to the consciences of twelve other persons, and making 
attempts to lead them to a right conclusion, 

I will now consider, as forming, it will be seen, a part of 
our present subject, some of the means of detecting truth 
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when hidden in a mass of conflicting evidence. This is 
more likely to be effected, now that the interested parties 
may be heard, than when their evidence was rejected. In 
this reference to the evidence of interested parties I am 
anticipating the important subject of a future lecture : the 
statute having the effect of repealing, for most purposes, 
the maxim which had always been a very peremptory part 
of the law of England : Nemo debet esse testis in propria 
causa. As will be explained in the lecture on this subject, 
those who really know the truth, are now permitted, or if 
they hold back, may be required, and even compelled to give 
evidence. In a trial of a question of fact the truth may 
generally be said to be present in court, known to one or 
more persons who conceal it : the object is to bring it to 
light. Of the various tests of truth, with which the 
experience of lawyers has made them long familiar, I do 
not propose to speak. I intend to confine my remarks to 
those tests only which have become useful by reason of the 
evidence of interested parties being made admissible. 

It sometimes happens that when two persons, both in- 
terested, and both from their character or from circum- 
stances equally unworthy of credit, contradict each other 
in their evidence, the truth, or the probable truth, may be 
elicited from their statements, by the process of comparing 
admissions inadvertently made by one against his interest 
with admissions inadvertently made by the other against 
his interest. Sometimes, too, admissions against apparent 
interest are not inadvertent, and are mixed up with false 
statements for the purpose of giving them a show of 
candour or a tinge of honesty. Admissions often supply a 
clue which may lead to the discovery of the truth, and 
they are sometimes elicited from a party by effective cross- 
examination, or by a concluding examination by the judge 
himself, acting on materials elicited by the counsel in their 
examination of the parties or witnesse.s. 

Points of this sort have always been of especial importance 

II. c 
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in the county courts, in which, from their first establishment, 
the parties interested have been examined as witnesses. 
They became more important, because available in a more 
important judicial sphere, from the time a change of the 
law rendered the evidence of interested parties admissible 
in the superior courts. 

In the county courts, too, these points were, from the 
first, of great importance, because questions of fact have 
always in those courts been generally decided by the 
judges, the parties seldom having recourse to juries. A 
judge who can, with sufficient skill, collate admissions made 
by interested parties, each against himself, so as to arrive 
at the truth, or probable truth, might find it difficult to 
suggest, much more to explain, to a jury such a course of 
reasoning, and impossible to direct them or even give them 
efi'ectual assistance in the application of it to the questions 
under investigation. As it may be thought that some of 
the judges of the county courts have derived from their 
past experience, so it may be considered certain that the 
judges of the superior courts will derive from their future 
experience, powers of analysing evidence, the greater from 
their minds not being disturbed in the application of the 
appropriate tests, by the necessity of finding words by 
means of which to express to juries the difficult points to 
be considered. It may be hoped that some of our judges 
may now have an opportunity of becoming, in the history 
of their profession, the rivals of Sir William Scott, the great 
master of the art of discovering truth through the veil of 
falsehood. 

If, instead of teaching young men, I were now presuming 
to address the learned persons for whom I am contemplating 
a new sphere of utility and fame, I would suggest the 
necessity for curbing any feelings of impatience, leading to 
too early an expression of the effect which is being made 
by evidence on the mind. From this fault juries have been 
usually free, by reason of their habitually passive demeanour. 
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It is a fault to which an active-minded judge may be found 
very liable, unless he is most careful to avoid it. The more 
immediate bad effect of impatience or hastiness on the part 
of a judge may be that, at an early part of the trial, parties 
or witnesses may be exposed to censure, which further in- 
vestigation or reflection may show them not to deserve. 
The more real bad effect is the embarrassment produced on 
the mind of the judge himself, if, before having heard all 
the evidence, he makes known the impression made on 
him by a part of it. A judge who too soon makes known 
what is passing in his mind, may not only raise on the one 
side hopes, and on the other side fears, either of which 
may needlessly embarrass the party subject to them in the 
conduct of the cause, but may impose on himself the em- 
barrassing necessity, firstly, of rectifying expressed opinions, 
and, secondly, of finding terms by means of which fitly to 
express the change which his opinions undergo. It is an 
undignified position for a judge to find himself obliged to 
unsay what he has spoken from the bench, and injurious 
to his reputation to be often obliged to do so ; but, more- 
over, the thing itself is so difficult to do well as materially 
to impair the efficiency of a judge in the particular cause 
in which it becomes necessary. The process is hardly con- 
sistent with the calmness necessary for the right conduct of 
a judicial inquiry. 

The last act of the 'trial, the delivery of the judgment, 
when all the proofs and arguments have been heard and 
considered, is, generally speaking, the earliest period at 
which a judge can safely give utterance to his opinions or 
his feelings, and then, so far as is right for the purpose of 
making known the grounds of his judgment, his place is 
plainly and fearlessly to declare his opinions and his feel- 
ings. I do not say that exceptions will not occur to the 
rule I am insisting on, that a judge must carefully guard 
himself against every disposition to impatience. Roguish 
claims are sometimes made, and roguish defences are some- 
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times attempted, which cannot be expected to receive from 
a man of right feeling any other regard than that of scorn, 
or any otiier treatment than that of being summarily 
crushed. Cases of this sort happen from time to time, 
but they are comparatively of rare occurrence, and the 
safest course for a judge is to be slow to perceive them. 
It is a fatal error to be too ready to stop causes. Injustice, 
or the sense of injustice, thus caused, may be irreparable. 
On the other hand, a cause stopped on safe grounds is an 
excellent precedent, deterring other suitors from a;ttempts 
to practise imposition on courts of justice. 

It will be perceived that I anticipate great advantages 
to the judicial character from the practice, if it should ever 
fortunately prevail, of dispensing with juries. I am also 
sanguine enough to hope for Still greater advantages to the 
character of the English advocate. Sophistry, passion 
apart from reason, rhetoric without logic, wilt no longer be 
effective weapons. Fluency, verbiage, iteration will be 
valueless. Clamour, and abuse of parties and witnesses, 
and personal display, will not serve as substitutes for argu- 
ment. Those men who, now at the bar, adorn their pro- 
fession by their real eloquence, their skill in argument, by 
their appeals to the feelings, when the feelings are fairly 
interested, by language deriving real strength from its 
gravity and moderation, will meet with more ample rewards 
and honours, and will find many imitators. Then will be 
felt the truth of the principle, too often unheeded, that the 
advocate is properly the assistant of the judge, bound to 
say all that he can fairly say for the party for whom he is 
retained, but not justified in attempting to mislead the 
court or jury by the distortion of facets, or by any artifice 
inconsistent with a regard for truth. Those persons who, 
in the struggle for success, have hitherto sometimes more 
or less habitually yielded to the temptation to say that for 
their clients which a man would not, consistently with 
honesty, say for himself, will, when addressing a single 
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judge trying questions of fact, find that suph practices 
must be given up as unavailing in eacli particular case,, and 
as destructive of the character of the advocates who have 
recourse to them, I feel ■ assured, not without some ex- 
perience to warrant the assertion, that an advocate properly 
qualified for his ofEce will find his services useful to his 
clients, in proportion to the candour with which, urging all 
that may. be fairly urged, he abstains from addressing to 
the court arguments tainted with falsehold. It is no fanciful 
contrast to draw, that on the one side of the high-minded 
pleader of causes, the advocate, in the true sense of the 
word, who, scorning unworthy artifice, renders good service 
in the administration of justice ; and, on the other side, of 
the hireling, who, with no other object than that of ob- 
taining verdicts, whether rightly or wrongly, habitually 
distorts the facts, and is an unworthy disturber of what, 
but for him, might be the pure stream of justice. I believe 
that the first class is, in these times, becoming more 
numerous, the latter class more rare. I firmly believe that 
the more frequent trials of questions of fact by experienced 
judges, instead of inexperienced jurymen, become, the 
sooner will the class of unworthy hirelings vanish from our 
tribunals, and the sooner shall we see realized the theory, 
that the advocate is an assistant judge. Need I dilate on 
the consequent advantages to the judge, to the litigants, 
and to the community ? 

I have reason to believe that the suitors are better satis- 
fied if a judge, deciding questions of fact, states the grounds 
of his decision, than if he pronounces a bare "judgment 
for the plaintiflP," or "judgment for the defendant," Hke 
the verdict of a jury, for the plaintiff, or for the defendant. 
But I should not have adverted to this point, were it not that 
I have still greater reason for believing that the losing party 
likes to know why he loses, and is pleased if he can gather 
from the judgment, that all facts and arguments, making 
apparently in his favour, have' received due consideration. 
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But this, and similar points, occupy doubtless the thoughts 
of those who may have now cast on them a new class of 
duties. To the discharge of those duties they will bring 
those qualities which make them worthy of their high 
position, rendered still higher and more useful by their 
becoming now, more than ever, the real arbiters of ques- 
tions and disputes arising among the inhabitants of this 
great country. 
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There are few subjects more worthy of the attention of a 
law student than that "which I make my chief instance of 
the manner in which modern legislation has changed the 
common law. It is, the repeal, except in criminal proceed- 
ings, and except in a very few civil proceedings, of the 
maxim : Nemo debet esse testis in propria causa. Until re- 
cently, this maxim was a most peremptory part of our law. 
Its direct effect was to exclude the evidence of the parties 
to every litigation, and that of their wives and husbands, 
and also the evidence of persons for whose benefit or pro- 
tection any action was brought or defended ; but it also 
excluded not merely the evidence of persons who were 
contending for valuable rights, or who had a direct pe- 
cuniary interest in any litigated question, but also the evi- 
dence of persons having what could scarcely be designated 
as other than fancied interests. 

The evidence of a person who was interested only as a 
trustee was thus excluded. If you look at treatises on 
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evidence, you will be surprised at the slight and fanciful 
grounds upon which the evidence of persons was rejected 
upon the supposition of interest. 

All lawyers, except the very young, may remember the 
waste of time and money spent in disputing, in courts of 
justice, the propriety or otherwise of admitting or rejecting 
the evidence of persons whose interest, if it could be made 
out, was only nominal. The absurdity of an interest only 
nominal being treated as a real interest was disregarded ; 
and on the ground of it the evidence of a mere trustee 
might be rejected, while in the same cause the evidence of 
the eldest son and heir apparent of the claimant of a large 
property might be received, the law not taking notice of his. 
interest in the success of his father, because his prospect of 
the inheritance was not a direct interest, but depended only 
on a possibility of his surviving his father and becoming his 
heir, and of his father not disinheriting him. 

There were other cases in which this rule of law rejected, 
on the ground of interest, the evidence of persons having 
no interest that could be supposed to influence them, and 
admitted the evidence of persons whose real interest in the 
matter in dispute was manifest though not recognized by 
the law. 

Moreover, it often happens that a business transaction 
takes place between two persons without the presence or 
intervention of any witness, whether agent or servant or 
friend. If in a case of this sort disputes ensued, the party 
injured might be; while the law remained unchanged, with- 
out a legal remedy by reason of the maxim : Nemo debet 
esse testis in propria causa. In such a case, the only or 
best mode of ascertaining the truth was rejected. 

Again, there were cases in which the truth being known 
to the parties only, their evidence was rejected, and the 
courts were compelled to attempt to collect it from circum- 
stances, detailed by persons imperfectly acquainted with the 
facts. Some one remarked, that the law chose to grope 
about in the dark, taking the chance of finding or missing 
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the truth, for fear of being deceived by those to whom alone 
the truth was known. 

I have mentioned only a few of the mischiefs and ab- 
surdities consequent on the strictness of the rule rejecting 
interested witnesses. The fine distinctions, involved in the 
discus'sion and application of the rule, were the delight of 
lawyers whose memories were stored with the names of 
cases in the reports of which these distinctions were to be 
found. 

For many years these mischiefs and absurdities were 
repeatedly and sufficiently exposed in the writings of 
Bentham,and of others, who, with the character of lawyers 
blended that of philosophic reasoners. At length a partial 
remedy was provided by an act of parliament made in 
the year 1843(a), and called Lord Denman's Act. 

That you may understand the full import of the enact- 
ment then made, you must be informed that up to that time 
certain crimes made the evidence of those convicted of them 
inadmissible, even in cases in which th&y were not inte- 
rested. Phillipps, in his work on Evidence, writing long- 
before this statute was made, says (J), " it frequently 
" happens that a witness is suffered to give evidence, 
" because not absolutely disqualified by the rule of Jaw, 
" though he may be far lower in point of credit and real 
" character than another, who is excluded as incompe- 
" tent." 

Questioning the propriety of the rule which excluded the 
evidence of a convicted criminal, Phillipps remarks (c), 
" although the moral principle-of a witness on some former 
" occasion has proved too weak to resist a passion or temp- 
" tation of interest, it does not follow that he ought to be 
" accounted wholly undeserving of credit, when there may 
" be no temptation to lead astray, or where it may be 
" reasonably supposed that the oath he^ takes, and the fear 

(a) 6 & 7 Victoria, chapter '85. 

(b) Phillipps on Evidence, I. 14. 

(c) Ibid. I. 15. 
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" of the temporal punishment annexed to perjury will not 
" be without influence in causing him to adhere to truth." 
Again, he says (a), " the distinction between offences for 
" which a conviction disqualifies a witness is often purely 
" technical, the whole class of offences which come under 
" the denomination of felony, incapacitate : although in 
" many misdemeanors there may be much more depravity 
" than in some kinds of felony." 

The crimes, convictions of which rendered the criminals 
too infamous to be admitted as witnesses, are enumerated 
in the chapter of Phillipps on Evidence, from which I have 
just been quoting. Among them are treason and every 
sort of felony. He proceeds thus (b) : " it has been 
" generally laid down by writers on the law of evidence, 
" that every species of the crimen falsi renders the party 
" convicted an incompetent witness. The term crimen 
"falsi is one which has been taken from the Roman law, 
" and the precise extent of the signification which it has 
" received in our law appears to be involved in some degree 
" of uncertainty." Again, he says (c), " it does not appear 
" that every offence which involves the charge of falsehood 
" or fraud will render a witness incompetent." Some of 
the instances this writer gives of crimes of this nature, ex- 
cluding the evidence of persons convicted of them, are 
forgery, perjury and conspiracy to accuse another of a 
capital offence. 

We will now return to the statute, my inspection of 
which has led me into a digression on the subject of in- 
competency to be a witness by reason of crime. The pre- 
amble of the statute is in these words: "Whereas the 
" enquiry after truth in courts of justice is often obstructed 
" by incapacities created by the present law, and it is 
" desirable that full information as to the facts in issue, 
" both in criminal and in civil cases, should be laid before 

(a) Phillipps on Evidence, I. 16. 
(J) Ibid. I. 17. 
(c) Tbid. 
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" the persons who are appointed to decide upon them, and 
" that such persons should exercise their judgment on the 
" credit of the witnesses adduced, and on the truth of their 
" testimony." 

The first section contains, in a multitude of words 
proper to make it effectual, an enactment that no person 
offered as a witness shall be excluded by reason of crime 
or interest. It contains a proviso to the effect that the act 
shall not render competent witnesses the parties real or 
nominal to any litigation, or their husbands or wives. 

The law being thus simplified, hundreds of reported 
decisions and hundreds of pages of law text-books may 
now be disregarded by the student, and are never thought 
of by the practitioner. 

The act of partiament made in 1846 (a), establishing the 
modern county courts, renders parties in litigation in those 
courts, and their wives, competent and compellable to be 
witnesses. 

In a great majority of trials in the county courts, the 
parties are examined ; and in a great many, they are the 
only witnesses. It sometimes happens that a party re- 
quires his adversary to give evidence. Whether the enact- 
ment just referred to was or was not originally intended as 
an experiment, its working was watched by lawyers and 
legislators, and appropriate enquiries were made of the 
county court judges; and it was at length regarded as a 
successful experiment. My impression is, that the enact- 
ment has been especially efficient in enabling parties to 
compel from their adversaries admissions of the truth which 
could not otherwise have been obtained. 

However this may be, a statute passed in 1851 (b), 
contains in its 2nd section an enactment to the effect that 
parties in litigation shall be competent and compellable to 
give evidence. 

The 3rd section provides, that nothing contained in the 

(a) 9 & 10 Victoria, chapter 95. 

(b) 14 & 15 Victoria, chapter 99. 
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act shall render a person, who in any criminal proceedir^ 
is charged with an offence, eompetent or compellable to 
give evidence, or shall in any criminal proceeding render 
any husband competent or compelkble to give evidence 
for or against his wife, or any wife for or against her ' 
husband. 

The 4th section provides, that nothing contained in the 
act shall apply to any action, suit or proceeding instituted 
in consequence of adultery, or to any action for breach of 
promise of marriage. 

Looking at the statute, you will perceive that the second 
section does not make the evidence of wives or husbands 
of parties admissible. But for the known history of this 
statute, it would be difficult to suppose that this omission 
was intended. The omission would seem to be one of 
those blunders often met with in acts of parliament : other- 
wise the mention, in the third section, ,of husbands and 
wives would look like a blunder of that sort. These 
mistakes usually happen by reason of a clause being altered 
in the passage of a bill through parliament without heed to 
other clauses or sentences in which alterations should also 
be made to make the whole act consistent. In time, you 
will be surprised at the many instances of blunders of this 
sort to be met with in the books of reports, giving rise to 
an infinity of puzzling questions. One of these instances 
is, the discussion in courts of justice of the effect of the 
very statute last referred to. 

Soon after the passing of the statute, a question arose in 
the Court of Exchequer (a), and afterwards in the Court of 
Queen's Bench (6), whether the statute did not by impli- 
cation make admissible the evidence of the wife of a party 
to a suit. Both courts decided that the statute had not 
that effect. From this opinion, Mr. Justice Erie dissented, 

(a) Barbat v. Allen, 21 Law Journal, New Series, Exchequer, 1S5, 
1852. 

(b) Stapleton v. Croft, 21 Law Journal, New Series, Queen's Bench, 

247, 1852. 
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on the ground that " the law relating to the exclusion of 
" evidence on account of interest gave effect to the principle 
" of uniting the interest bf husband and wife. If the 
" husband was excluded on account of interest, so also was 
"the wife on account of her united interest; and if the 
" capacity of the husband was restored, the wife became 
" thereby also capable." 

Founding his opinion against the competence of wives 
on the ground of their not being mentioned in the second 
section, Mr. Baroli Parke said, " the only colourable 
" argument in favour of the defendant" (the defendant's 
wife had been tendered as a witness on his side and re- 
jected) " is that founded on the language of the subsequent 
" section, in which it is provided, perhaps unnecessarily, 
" that nothing in the act contained shall render the husband 
" or wife competent or compellable to give evidence for or 
" against each other in criminal proceedings. It is said, 
" that from these negative words we may imply the affirma- 
" tive proposition, that they are to be competent in other 
" cases, I think we ought to make no such implication. 
" The third section is not so fully worded as it might have 
" been, and perhaps only mentioned criminal proceedings as 
" those in which husband and wife were most likely to be 
" offered as evidence against each other, leaving the law in 
" all other cases as it stood under the former section." 

Chief Baron Pollock, by whom the evidence of the 
defendant's wife had been rejected, said : " the third section 
" of the recent act is not open to the explanation suggested 
" by my brother Parke ; for Lord Truro, in one of his 
" public judgments explains exactly how it came to be so 
" framed : while, however, I allude to that, I must at the 
" same time say that the history of a clause in a statute, 
" attested by the personal knowledge of members of the 
" legislature, is certainly no ground of decision in a court 
" of law ; and I think it right to guard myself against the 
" supposition that we could resort to such means to find 
" out the meaning of a statute. Lord Truro stated, that 



30 LECTURE XLII. 

" when the bill was before the House of Lords, he moved 
" that the clause (words) which gave the courts of law the 
" power of examining the wife be struck out : and it was 
" struck out accordingly. In the body of the bill, however, 
" and in another clause, there was a provision against (a) 
" the reception of the evidence of the wife in certain cases, 
" and in the trial of criminal offences. That clause, by an 
" oversight, and in consequence of the late hour at which 
" the bill was discussed, had been permitted to remain ; 
" and one of the judges, seeing that the evidence was re- 
" ceivable in certain specified cases (5), assumed that it 
" was receivable in all, although the general clause had 
" been struck out. It must be admitted that a scintilla 
" of argument for the defendant may be founded on the 
"construction of the language of' this third section, thus 
" inserted ex majori cautela. But the first section goes 
" the other way : and I think that the inference from that 
" section is stronger than the somewhat feeble inference 
" deducible from the third ; and, consequently, that the 
" wife of the defendant in this case was inadmissible as a 
" witness." 

Lord Campbell said : " My opinion is, that it would be 
" an improvement in the mode of administering justice to 
" admit husbands and wives under certain restrictions. 
" They ought not to be admissible in criminal cases ; and 
" no communication which has passed between them con- 
" fidentially ought to be disclosed by them. But, with 
" these exceptions, I think the administration of justice 
" would be furthered by admitting their evidence for or 
" against each other. However, I can only look to the 
" law as it exists, and to what the recent statute enacts. 
" We cannot look to the history of the statute, or to the 
" private intention of the framer of it, or to any mistake 

(a) In the Law Journal, the words " power given for" should evi- 
dently be " provision against." I have corrected this in my exti-act. 

(b) What " specified cases 1" 
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" which is suggested to have occurred in the passage of the 
" bill through parliament. We must look to its words." 

Differing from Mr. Justice Erie, Lord Campbell says : 
" One reason given for the exclusion of the wife of a party 
" is to preserve the peace of families ; and it is not rested 
" merely on the yround of interest. Lord Coke, Lord 
" Hardwicke and other most eminent judges and text 
" writers have so laid it down ; and it has been said, that if 
" this practice were permitted, implacable enmity might be 
" produced between husband and wife." 

Again, Lord Campbell says : " The wife is not a party to 
" the suit in which her husband is plaintiff or defendant, 
" although they are, in the contemplation of law, one 
" person. It might as well be said, that under a judgment 
" in an action against a husband separately, the wife could 
" be taken in execution, because husband and wife are one 
" person in law. It seems to me, therefore, that under sec- 
" tion two the wife remains incompetent as before. Stress 
" is then laid on section three. If it were a doubtful question 
" under section two, section three might afford a fair argu- 
" ment on the ground that expressio unius est exclusio alte- 
" rites. But I must say that, after deliberately considering 
" the matter, I think it was the express intention of the 
" legislature to exclude wives in civil cases. If that be so, 
" section three will not assist ; and the wife still remains in- 
" competent, as at common law. Such is the opinion ex- 
" pressed by Lord Truro and the Court of Exchequer." 

Notwithstanding my having brought together in this 
lecture these long extracts, I recommend you to read the 
whole of these two cases of Barbat v. Allen and Stapleton 
V. Croft. I regard them as fair specimens of discussions on 
the effect of statutes, the construction of which is made 
difficult by blunders contained in them. In this point of 
view you will find them instructive reading. 

As respects husbands, that the act left their evidence 
inadmissible in cases in which their wives were parties was 
but of little importance, inasmuch as, except in a few pos- 
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sible, but rare, cases, the husband of a married woman is 
always made a party in every action in which she is made 
a party. In every such case of a husband being a party to 
an action, the statute makes his evidence admissible as that 
of a party. 

As respects wives, the statute was, in practice, found in- 
conveniently defective. Accordingly, in conformity with 
the opinion expressed by Lord Campbell, an act of par- 
liament was made in 1 863 (a), by the effect of the first and 
fourth sections, of which, the husbands and wives of liti- 
gating parties, whether interested or nominal parties, are 
now competent and compellable to give evidence. The 
second section provides that nothing in the act shall render 
any husband competent or compellable to give evidence for 
or against his wife, or any wife for or against her husband, 
in any criminal proceeding, or any proceeding instituted in 
consequence of adultery. The third section is obviously 
intended to prevent the law infringing on the confidence 
which should exist between husband and wife. It is in 
these words : " No husband shall be compellable to dis- 
" close any communication made to him by his wife during 
" the marriage : and no wife shall be compellable to dis- 
" close any communication made to her by her husband 
" during the marriage.'' 

I trust that you are now made familiar with the almost 
entire change made by the statute law in respect of the 
common law rules for the exclusion of the evidence of in- 
terested persons. 

(a) 16 & 17 Victoria, chapter 83. 
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As one of the chief instances of parts of the common law 
changed by acts of parliament I have selected the law of 
libel. 

To present properly this subject to your minds, it is 
convenient to speak in the first place of the distinction 
between slander and libel. According to the technical 
meanings of those terms I thus define them. Injurious 
words spoken only, not written or printed, are slander. De- 
famatory words, written or printed, are a libel. Slander 
and libel are the two species into which is divided one 
genus of injuries consisting of injurious words. 

For slander an action is maintainable by the person 
injured. For a libel an action may also be maintained by 
the person libelled ,• or the publisher of the libel may be 
indicted and punished as a criminal. 

I desire your close attention to the differences between 
slander and libel which I intend to place before you, and by 
means of which I mean to exemplify my favorite way of 
teaciiing ; that of dwelling on points of difference between 
two similar things, and so conveying clearly to the mind 
the details of both. 



II. 
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Slanderous words, for wliich the law provides a remedy, 
are of two clnsses;" the first consisting of plainly injurious 
words for which an action may be maintained, whether 
they do or do not cause actual damage; the second con- 
sisting of words which, though not plainly injurious, are 
disparaging, and are intended to cause, and actually do 
cause, damage. For words comprised in the first class an 
action lies, even when the injury does not cause mischief: 
injuria sine damno. To bring words within the second 
class there must be both injury and damage : injuria et 
damnum ; the injury resulting from the wrongful in- 
tention, the damage being the actual result. 

The fiist of the two classes into which I have thus 
divided slander is thus well described by Stephen, in his 
Commentaiies : " When a man utters any thing of another 
" which may either endanger him in law by impeaching 
" him of some punishable crime, — as to say that he hath 
" poisoned another, or is perjured; or which may exclude 
" him from society, — as to charge him with having an 
" infectious disorder, tending so to exclude him ; or which 
" may impair or hurt his trade or livelihood, — as to call a 
" tradesman a bankrupt, a physician a quack, or a lawyer 
" a knave ; or which may disparage him in an office of 
" public trust, — as to say of a magistrate, that he is partial 
" and corrupt." 

I shall now speak, of the second of the two species into 
which I divide defamatory words : those in respect of 
which an action can be maintained when the person 
speaking them intends to cause, and by using them 
actually does cause, damage to the person of whom he 
speaks. Of the many words of this sort I select a 
few of the most common by way of example; namely, 
rascal, scoundrel, villain, cheat, swindler. To apply any of 
these abusive terms to a man does not imply that he has 
been guilty of a crime for which he may be punished, as 
does either of the words, traitor, murderer, thief, perjurer. 

In the year 1858, the curious question was discussed in 
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the Court of Exchequer (a), whether ,a person can maintain 
an action against another who calls him a blackleg without 
causing him actual damage. The four barons present at 
the argument were equally divided. Baron Martin and 
Baron Bramwell thought, that by the word blackleg is 
meant a person who cheats at cards or other games ; and, as 
a person may be indicted and punished for cheating at cards 
or any game (b), the word imputes an indictable crime, and 
is, therefore, actionable without actual damage. Cliief 
Baron Pollock and Baron Watson thought that a man 
might be a blackleg without being a cheat. Indeed, the 
chief baron gave this amusing and well-expressed definition 
of the term : "A person who gets his living by frequenting 
" race-courses and practising games of chance and skill, 
" constantly betting with the best odds he can obtain in his 
" favor, giving the least odds he possibly can, doing this 
" with the view of making money, but not necessarily dis- 
" honest in so doing or cheating in the sense in which the 
" vi'ord is used in the common law or statute law." 

There is one word which I think has so become a part 
of our language, with a certain meaning, that I think no 
court of justice could doubt that it imputes an indictable 
oiFence ; I mean the word smasher, meaning a person whose 
unlawful trade it is to pass bad money. There are scores 
of smashers who are well known to the police officers as 
pursuing that trade. I do not doubt that to be called a 
smasher is an injury for which a person may sustain an 
action, without being able to prove that he has sustained 
actual damage. 

When you read the report of the arguments as to the 
word blackleg, you will perceive that the barons treat the 
word as having so become a part of the English language 
as to be susceptible of interpretation by a court without the 
aid of evidence, two of them thinking that it implied guilt, 

(a) Bamet v. Allen, 27 Law Journal, New Series, Exchequer, 
413, 1858. 

(6) Statute 8 & 9 Victoria, chapter 109, section 17, 1845. 

d2 
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and two of them thinking that it had not of necessity that 
import. They appear to have thought it not to be a word 
of the meaning of which evidence could be given. This 
leads me to another important point; namely, that there 
are in most arts and trades and pursuits technical words, 
the meanings of which are not generally known, and which 
courts and juries may be informed of by the evidence of 
witnesses, engaged in the arts, trades or pursuits, in which 
the words are used. I must resist the temptation to give 
instances of this practice. The point is too plain to need 
illustration by instances, and I must not digress too much 
from the proper subject of this lecture — the law of slander 
as introductory to the law of libel. This is, however, not 
an unfit place to give you some general instruction on a 
most interesting point, as I now proceed to do. 

Often have you and other young men when walking with 
a farmer over his fields, with a printer or a manufacturer 
through his workshops, or with a sportsman across the 
country, or chatting with a seaman on the deck of a ship 
or in a boat, been gratified by the explanations given you 
of technical terms, and you have, with the meaning of 
words, received an increase of substantial knowledge. On 
such occasions you have the benefit of one of the truths 
contained in the law maxim : cuilibet in suS. arte perito cre- 
dendum est. In like manner, judges and juries are con- 
stantly told by surgeons and artists, and farmers and land 
surveyors, and merchants and tradesmen and workmen, 
and sportsmen and gamekeepers and seamen, and persons 
of all sorts of professions and trades and pursuits, the 
meaning of technical words in use. 

But I ought not to overlook the language called slang ; 
some words of it, such as smasher, meaning a passer of 
bad coin, and beak, meaning a justice of the peace, have 
by frequent use obtained a known meaning, of which any 
judge or jury may be expected to take notice; but now 
and then a slang word is used, the meaning and application 
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of which it is necessary to ask a policeman or some other 
person likely to be well informed on the point. 

But the maxim cuilibet in suS. arte perito credendum est 
is of still greater value, than as pointing out the right source 
from which to learn the import and application of techni- 
calities. It is an expression of the rule, that the opinions 
of skilful persons are often of necessity received by courts 
and juries to guide them in the discussion and decision of 
litigated questions. The opinions of farmers as to the 
management of land, or of sailors, as to the management 
of a ship, are often of great value ; but the instances in 
which the opinions of professional witnesses are received 
are innumerable. Witnesses of this sort are in some coun- 
tries called experts. This word is hardly yet adopted by 
English lawyers. 

Of this class of evidence you are aware the most 
common is that of surgeons and physicians, whose opi- 
nions of the causes of death, or of diseases, and as to the 
proper or improper treatment of wounded and sick persons, 
are often indispensable. Questions relating to death, dis- 
eases, poisons, medicines, surgery and anatomy, and many 
kindred topics are so frequent in courts of justice, that a 
science called medical jurisprudence or forensic medicine is 
one of the favorite studies of members of the two pro- 
fessions, the medical and the legal, the members of which 
have thus, as it were, a science common to both. This 
reminds you of some trials you have been present at, and 
of many of which you have read reports in the newspapers, 
especially some celebrated trials for murder. 

A very remarkable instance, not merely of the admissi- 
bility, but of the necessity, of evidence of the" opinion of 
experts remains to be mentioned. When in a court of 
justice a question of foreign law arises, the judges do not 
seek information from books, nor do they make use of any 
casual knowledge of their own. They must be informed 
the state of the foreign law by an expert, a lawyer of the 
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foreign country, sworn like any other witness, and then 
stating his opinion. 

Nay, strange as it may seem to you, if a question of 
foreign law arises before a jury, the point is treated, not as 
involving a question of law to be decided by the judge, 
but as a question of fact on which the jury is to find a 
verdict. 

English lawyers are greatly interested when listening to 
the evidence of a foreign advocate, or, as more commonly 
happens, of a Scotch advocate. The law of Scotland, 
diflering, as you know, from ours, is regarded by us as 
foreign law. 

An act of parliament fa) passed in 1859, enables any 
court of justice in any part of the Queen's dominions to 
ascertain the law, applicable to any state of facts, as admi- 
nistered in any other part of the Queen's dominions, by 
stating a case for tiie opinion of a superior court of justice 
of the country, the law of which it is desired to ascertain. 
For giving effect to this object the statute contains several 
clauses. As it only gives a power, whifch may be exer- 
cised or not, it follows that cases may still arise in which in 
an English court Scotch advocates may be called to prove 
points of Scotch law. 

When 1 began this lecture I intended it to be a little 
treatise on the law of libel, illustrated by parts of the law 
of slander. I find it, in the result, to be a discourse on 
slander only, with a digression on the import of a maxim 
of general interest, but also of especial use with reference 
both to slander and libel. I now think it convenient to 
make a pause and to reserve the law of libel for my next 
lecture. 

(a) 22 & 23 Victoria, chapter 63. 
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In an enumeration in the Institutes («) of injuries for which 
the Roman iaw provided remedies, one injury is thus spe- 
cifled : " Si quis ad infamiam alicujus libellum, aut carmen, 
" aut historian!, scripserit, composuerit, ediderit, dolove 
" malo fecerit, quo quid eorum fieret." I quote this passage 
because of the use in it, with reference to defamation, of 
the word libellus, a little book, the origin of the English 
technical word hbel. 

With us a libel may, as explained in my last lecture, be 
thus defined : defamatory words, written or printed. 
Whether such words are written or printed in a book, a 
letter, a newspaper, or in any other form, they are still 
termed a libel. Our word libel has nearly the same 
meaning as the Roman law phrase : libellus famosus. The 
word libellus did not, with the Romans, of itself import an 
injury. It meant only a little book. If a book had the 
eflFect of defaming any one, then it became libellus fa- 
mosus. 

One of the qualities of a definition of the meaning of a 
word should be to be comprehensive, if possible, of every- 
thing which the word designates. With reference to this 
quality my definition of a libel, — defamatory words, written 



(c) Institutes, 4, 4, 1. 
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or printed, is defective ; inasmuch as it does not include a 
defamatory picture which, according to our law, is a libel. 
Like many definitions, useful for practical purposes, you 
must be satisfied with my definition, though it may some- 
times need explanation with reference to particular points 
as they arise. 

In another aspect also my definition is imperfect. It 
does not comprise what is called a treasonable libel or a 
seditious hbel, or a blasphemous libel, happening not to 
defame any person ; but the publisher of which may never- 
theless be punished as a libeller. 

There is, in the courts in which the practice is according 
to the canon law and the civil law, yet another use of the 
word libel. In those courts, the Ecclesiastical Courts and 
the Admiralty Courts, of which I hope to treat in future 
lectures, the complaint or charge made by the plaintiflF in a 
suit, against the defendant, is called the libel. 

Returning to the subject of libel, according to the 
common law use of the word, I desire your renewed 
attention to the chief difference, spoken of in my last 
lecture, between slander and libel. As you were then told 
slanderous words, for which a person of whom they are 
spoken may maintain an action, must either impute to him 
a crime for which he may be punished or tend to exclude 
him from society, or tend to damage him in his trade or 
livelihood, or to disparage him in an office of trust, or they 
must be intended to do him damage and actually have that 
effect. 

The law is very different in respect of a libel. Whether 
it is that the law treats with greater severity words written 
or printed, because they are more deliberate than spoken 
words, or whatever be the reason, the restrictions in respect 
of slander do not apply to libel. Any defamatory words, 
written or printed, are a libel, and the law provides a remedy, 
whether they do or do not impute a crime, or have or have 
not any of the injurious tendencies just referred to, or 
whether they are or are not intended to do actual damage, 
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or whether they have or have not that effect. Any state- 
ments, any remarks, any arguments, any insinuations, any 
epithets, any words of any sort tending to degrade or dis- 
credit a man in the opinion of others, or make him con- 
temptible or ridiculous are, if written or printed, a libel in 
respect of which he may maintain an action or prosecute 
the libeller as a criminal. 

This being tlie comprehensive state of the law of Hbel, it 
may seem strange, considering the freedom with which the 
motives, and conduct, and characters of men are, now more 
than ever, brought into public, and discussed, and impugned 
and ridiculed, that there are comparatively so few actions 
and prosecutions for libels. This may be accounted for in 
several ways. In the first place there prevails, especially 
among public men, a feeling that the advantages of the 
freedom of the press are so great and so essential, that it is 
wise to overlook many abuses of it, rather than incur any 
risk of impairing its utility. In the next place, many a 
man libelled unjustly, conscious of the rectitude of his in- 
tentions, strengthened by the sympathy of his friends, 
trusting to the impartiality of others, feels that he may 
overlook the attack without real risk to his reputation, and 
that he may thus deprive, as far as he can, his defamer of 
the satisfaction of knowing that his sting has done its work, 
that of causing annoyance to be remedied only by a re- 
course to litigation, and its incident evils. In the third 
place, it is to be hoped that many men are influenced by 
their religion, of which one of the chief precepts, if not the 
chief precept, imposes on all, as a duty, the forgiveness of 
injuries. In the New Testament you find passages which 
serve to apply the spirit of this precept more directly to 
those who are injured by calumny. 

I have glanced at the next diflference between slander 
and libel. For slander the person injured may maintain 
an action, but the slanderer cannot be punished as a 
criminal. For a libel a person injured may maintain an 
action, or the hbeller may be indicted and punished as a 
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criminal. This difference may be attributed to the forbear- 
ance due to the haste with which words may be spoken as 
compared with the dehberation with which words are 
written or printed, or to the greater publicity and perma- 
nence of a libel, and its greater tendency to provoke a 
breach of the peace. In few words, slander is regarded 
only as a private injury; libel, both as a private injury and 
as a crime. 

I must now bring forward a topic for which a more 
appropriate place might be, a description of the jurisdiction 
of the Court of Queen's Bench, but which so directly con- 
cerns the subject of libel, that it cannot be omitted fi'om 
this lecture. For a libel, the prosecution may be by indict- 
ment. But for this offence, as for any misdemeanor, that 
is, any crime not being treason or felony, the offender may 
be prosecuted by means of what is called a criminal infor- 
mation filed in the Court of Queen's Bench. A criminal 
information cannot be filed, at the instance of any other 
prosecutor than the Attorney-General, except by leave of 
the court. 

You have often read in the newspapers reports of appli- 
cations for leave to file criminal informations for libels. 
This mode of prosecuting a libeller is usually preferred to 
an indictment. It is also preferred to an action to recover 
damages. The reason of this preference is, that the judges 
of the Queen's Bench will never grant leave to file an infor- 
mation, unless the prosecutor expressly denies the truth of 
the assertions against him. It often happens that an inno- 
cent man, libelled, is glad to resort to this means of promptly 
clearing himself by his own oath, without waiting an in- 
definite time for an opportunity of vindicating his character 
at the trial of an indictment or action. The effect is that, 
in very many cases, leave to file the information being 
granted, the person to be prosecuted, especially if the 
publisher of a newspaper, is satisfied by the oath of the 
prosecutor, withdraws the defamatory imputation and pays 
the costs; and so the matter ends. 
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The powers of the judges are so prudently and ably 
exercised in the disposal of applications for leave to file 
criminal informations, that the Queen's Bench may with 
truth be said to have acquired the character of a court of 
honor. Tiieir intimations as to concessions and apologies, 
which ought to be offered and accepted, are usually willingly 
acceded to by the parties interested to the great relief and 
advantage of both. 
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Looking again, at the beginning of the last lecture, at the 
passage quoted from the Institutes, you will perceive that, 
according to the Roman law, the guilt in respect of a de- 
famatory book, or poem, or story, consisted in the writing 
it, the composing it, or the publishing it, or the maliciously 
causing it to be written, or composed, or published. The 
English rule on the same point may be thus more simply 
expressed : the guilt in respect of a libel consists in the 
publication of it. With us, merely to write and not publish, 
what would, if published, be defamatory, is not an injury 
to the person to whom it relates; nor is it a crime for which 
the writer may be punished. A man may amuse himself 
by writing strictures on another person, not intending to 
make them known. Without any fault on his part, they 
may be seen by other persons, for instance, by an officer of 
the law making a justifiable search, or by an unjustifiably 
inquisitive person ; or the paper on which they are written 
may be carelessly lost or inadvertently parted with, or it 
may be stolen. Again, in the case of a writing with an in- 
tention to publish, one effect of our law is to give an 
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opportunity to the offender to change his mind. In such 
a case a locus poenitentiae is of great value. 

It has, however, been decided (a) that a person who 
writes a libel in one county with intent to publish it, and 
afterwards publishes it in another county, may be indicted 
in either. This decision, and some arguments used by two 
of the judges by whom it was delivered. Lord Tenterden 
and Mr. Justice Holroyd, have been supposed to render it 
doubtful whether the law is rightly stated when it is said 
that only to write, without publishing, a libel, is not an 
offence. But, if the arguments are carefully looked at, it 
will be seen that the judges still treat publication as the 
completion of the offence, and though they speak of the 
writing a libel, intended to be published, and afterwards 
published, as an indictable offence, they do not so speak of 
the writing a libel not afterwards published. The publica- 
tion reflects on the writing a criminal character which, 
without publication, it would not have. 

You of course understand that by the word publication 
is not, when applied to a libel, merely meant the making it 
generally public, as when a book is sold or given away or 
a placard distributed. To publish a libel is to part with 
the possession of it. To send a libellous letter to a person 
is to publish it to him ; even if he be the person defamed. 
To give a defamatory writing to a friend is to publish it to 
him. To read it aloud to others is to publish it, unless, of 
course, as may well happen, this is done inadvertently 
without a previous knowledge of its tenor. The instances 
of publication just mentioned are given by way of example. 
Your own observation will supply many other examples. 
It might be enough for me to repeat, that to part with the 
possession of a libel is a publication of it ; but I think it 
better to illustrate the proposition by citing, from the case 
I have just referred to, parts of the arguments of the 
judges. 

One of the points which that case serves to establish is, 
(a) The King v. Sir Francis Burdett, 4 Barnewall & Alderson, 96. 
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that to post a letter, even though sealed, containing a libel, 
is to publish the letter in the county in which the post office 
is situate ; and the person so publishing it may be indicted 
in that county. 

Mr. Juslice Best said : " But supposing it to have been 
" sent by the post, my opinion is, that such a sending of it 
" amounted to a publication. It is assumed that publi-' 
" cation means a manifestation of the contents. I deny 
" that such is the meaning of publication. In no part of 
" the law do I find that it is used in that sense. A man 
" publishes an award ; but he does not read it. Again, he 
" publishes a will ; but he does not manifest its contents to 
" those to whom lie makes the publiciition ; he merely 
" desires the witnesses to take notice that the paper to 
" which they affix their different attestations is his will. 
" So in the case of libel, publication is nothing more than 
" doing the last act for the accomplishment of the mischief 
" intended by it. The moment a man delivers a libel fiom. 
" his hands his control over it is gone; he has shot his 
" arrow, and it does not depend upon him whether it hits 
" the mark or not. There is an end of the locus pceni- 
" tentiae, his offence is complete, all that depends upon 
" him is consummated, and from that moment, upon every 
" principle of common sense, he is liable to be called upon 
" to answer for his act." 

Mr. Justice Holroyd said : — " But whether it was sent 
" away or parted with by the defendant in Leicestershire, 
" open or sealed, makes, in my opinion, no difference with 
" respect to the question, whether it was, in point of law, 
" published by him in that county or not, so far as to give 
" the jury of that county jurisdiction over that fact. In 
" Coke's Reports («) it is laid down that a scandalous libel 
" may be published traditione, when the libel, or any copy 
" of it, is delivered over to scandalize the party. So that 
" the mere delivery over, or parting with the libel with that 
" intent, is deemed a publishing. It is an uttering of the 
(a) 5 Coke's Reports, 126 a. 
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" libel, and that I take to be the sense in which the word 
" publisiiing is used in law. Thougli in common parlance 
" that word may be confined in its meaning to making the 
" contents known to the public, yet its meaning is not so 
" limited in law. The making of it known to an individual 
" only, is, indisputably, in law a publishing." 

You readily perceive the good policy of the law in 
treating as a crime the sending to a person a sealed letter 
in which he is himself defamed. The tendency is manifest 
of letters so sent to lead to breaches of the peace. But 
the injury caused to private feelings by letters of this sort, 
sometimes anonymous, is often very great. 

Moreover, our word publication comprises in its meaning 
the causing a libel to be published, an oflFence which, in 
the passage I have quoted fi'om the civil law, is referred 
to distinctly from that of publishing it. According to 
English law, a person by whose dii-ection an injury is done 
by another, is himself guilty of the injury : qui facit per 
alium facit per se. Thus a person who causes the pub- 
lication of a libel publishes it ; a person by whose orders 
or authority a trespass is committed is a trespasser; a 
person who directs another to assault or imprison a third 
person is, if obeyed, guilty of the assault or of the false 
imprisonment. For example, a landlord is responsible for 
an unlawful distress made by a bailiff acting under his 
authority; and a person who unlawfully gives a person in 
charge of a constable is guilty of false imprisonment. This 
is indeed in conformity with a rule of the Roman law (o) : 
is damnum dat qui jubet dare, enlarged on in the doc- 
trine (&) " non solum autem is injuriarum tenetur, qui fecit 
" injuriam, id est, qui percussit: verum ille quoque tenetur, 
" qui dolo fecit injuriam, vel qui procuravit, ut cui mala 
" pugno percuteretur." 

The maxim, qui facit per alium facit per se, expresses 
one ground of that part of our law which, as you have read 

(a) Digest, 50, 169. 
(6) Institutes, 4, 4, 11. 
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in a former lecture, makes a master liable for the conse- 
quences of his servant's negligence, causing damage to 
another, provided the negligence occurs in the performance 
of a servant's duty to his master. 

With us a person, who by the authority of another in- 
flicts an injury, for instance, publishes a libel, makes an 
unlawful distress, assaults or falsely imprisons a person, is 
as guilty and as responsible for the injury as the person by 
whose authority he acts. This rule, which must operate as 
a great check upon wrongdoers, as preventing their having 
the assistance of servants and agents, is not inconsistent 
with the qualification expressed in the civil law : is dam- 
num dat, qui jubet dare ; ejus vero nulla culpa est, cui 
parere necesse est. I apprehend that, consistently with 
our law making servants and others obeying orders liable 
for their unlawful acts, cases may be supposed in which a 
necessity to obey might excuse them ; such cases are 
doubtless rare, and it may be difficult to suggest examples 
of them, I should think that soldiers under arms, in the 
presence of rioters, would be deemed not responsible for 
injuries inflicted by them in immediate obedience to the 
direct orders of their oflScer. Military duty and the sol- 
dier's oath of obedience seems to impose on every soldier, 
in the position adverted to, an irresistible duty to obey. 

However this may be, I find myself unable to suggest 
a case in which a person knowingly publishing a libel might 
be entitled to the benefit of the doctrine : ejus vero nulla 
culpa est, qui parere necesse est ; unless, perhaps, that of a 
postman delivering according to his duty a letter addressed 
in libellous terms. The case is not imaginary ; for I re- 
member an instance of a gentleman being prosecuted for 
sending by the post a letter so addressed, as to impute to 
the person to whom it was directed that she was an adul- 
teress. The legal duty of a postman to deliver promptly 
every letter entrusted to him was, until lately, strengthened 
by his oath of office, and is now so strengthened by a 
solemn declaration to the same effect as the former oath. 
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But defamatory words may be spoken, or a defamatory 
writing may be published, under circumstances which pre- 
vent either being treated as slanderous or libellous. In 
every such case the words or writing are said to be a pri- 
vileged communication. 

Of these privileged communications the instances are 
innumerable. The most familiar of all is that of a person 
answering, whether verbally or in writing, an enquiry as to 
the character of a servant, who, having left his service, is 
seeking another place. In such a case it often happens 
that the person, of whom the enquiry is made, is not only 
justified in law, but bound in point of morals to state what 
he knows or believes, however disparaging it may be, of 
the servant. Honestly and in good faith performing this 
duty a person is free from all responsibility for what he 
says or writes, even though he may be mistaken in the 
character he gives. But he must act in good faith ; and if, 
in giving a bad character, he is influenced by malice, the 
privilege is lost, and he is as liable as if he had spoken or 
written without any enquiry being made of him. 

You are not to infer from what I have just said, that to 
invest a statement with the character of a privileged com- 
munication it is necessary that it should be an answer to 
an enquiry. It may, obviously, often happen that, to pre- 
vent mischief, or under the influence of some other good 
motive, one person may find it his duty to volunteer, in good 
faith, information or warning to another, affecting, though 
it may, the character of a third person. In such a case 
honesty and good faith establish the privilege ; bad faith or 
mahce prevents its existence. 

Again, it is every day the duty of advocates in courts of 
justice to comment, most strongly and freely, on the con- 
duct and character of parties and witnesses. This duty 
gives, for the benefit of their clients, and often for the 
public good, a privilege which it is often painful to exer- 
cise, and which is less frequently abused by the lawyers of 
the present day than it was by their predecessors. 

II. E 
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Business letters have often, of necessity, as you may 
well suppose, the character of privileged communications. 
To be safe the writers of them should be careful, when 
dealing with the characters of others, to scan their own 
motives and the phrases they use, lest any appearance of 
mahce should destroy their privilege to write freely. 

For the public good, fair literary criticism, though books 
may be so treated as to bring the authors into contempt or 
ridicule, is greatly privileged. With reference to this sub- 
ject, the use of the phrase, fair criticism, is important. 
From unfairness might be inferred malice, by which the 
privilege might be lost. 

Greatly, must be admitted, is another privilege now and 
then abused : that in the exercise of which comments are 
made on the conduct and characters of statesmen and other 
public men. But so essential to the welfare of a free 
country has the freedom of the press become, that every 
patriot is content to bear with some of its abuses, lest its 
real value and efficiency should be impaired. The right to 
criticise freely and fairly the conduct and characters of the 
ministers of the Crown, whether chief or subordinate, and 
of other pubHc men, is now a valuable part of our law, 
originating not in any legislative enactment, but in usage 
and custom. It has been asserted and maintained through 
many difficulties, and is now firmly established. Its con- 
tinuance can be endangered only by its being permitted to 
be used unfairly or for private purposes, or under the 
influence of malice. To deal properly with any real abuses 
of this sort it is to be trusted that the law will always be 
found to have sufficient strength, when its protection is 
invoked. 

I must leave you to collect from law books and news- 
papers instances, which are sure to attract your attention, 
and which are of frequent occurrence, of privileged com- 
munications. I only insist on your bearing in mind that to 
every privileged communication honesty and good faith are 
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essential, and that the existence of malice or bad faith is 
destructive of the privilege. 

The law of slander and libel serves well to illustrate the 
difference of which I have said a great deal in several of 
my former lectures : the distinction between injuria sine 
damno, injury or injustice without damage, and damnum 
absque injuria, damage without injury. 

A person, without sustaining any damage, is spoken of, 
or written of, as a thief. He may maintain an action for 
the slander or the libel : injuria sine damno. A master 
giving a character says or writes, honestly and in good 
faith, that he believes that the servant whose character he 
is asked is a thief. By reason of this being a privileged 
communication, the servant does not get the place he was 
seeking. He sustains a real damage ; but he has no 
remedy. This is damnum absque injuria. 

A witness censured by a counsel may lose his character. 
The sale of a book fairly criticised may be thereby di- 
minished. In these and many similar cases, for the damage 
sustained there is no remedy. Each is another instance of 
damnum absque injuria 

In this respect the principles of English law are consis- 
tent with the principles declared by moralists and divines. 
Thus Butler, in his sermons, explains, better than other 
writers, that mischief caused without injustice is not, and 
that injustice is, a proper object of resentment, the natural 
feeling with which men are endowed to lead them to the 
redress of injuries by lawful means, stopping short of 
revenge, which is the unlawful excess of resentment. 
Whenever the law provides a remedy for an injury, it 
gives a right direction to resentment, and serves to prevent 
revenge. Whenever it denies a remedy for a damage, not 
caused injuriously, it enforces on the sufferer the duty of 
not resenting that which is not a proper object of re- 
sentment. 
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By presenting to your minds many of the details of the 
law of slander and libel, I have now prepared you for the 
details of the legislative changes of the law of libel. 

In the trial of a person accused of a crime, the practice 
is for the judge, in the course of summing up the evidence, 
to inform the jury of the state of the law with reference to 
the question before them, and to leave it to the jury to find 
a general verdict of guilty or not guilty according to the 
effect of the evidence, and of the law applicable to it, on 
their own minds. Such was always the practice, except in 
cases of persons charged with the publication of libels. 

Seeing the general terms in which a libel is defined or 
rather described, the question whether a particular writing 
is a libel is sometimes difficult to be determined. By rea- 
son of the essential difficulty of questions of this sort, hard 
often for lawyers to discuss, and for laymen to understand, 
or from a tendency on the part of some judges of bygone 
times to assume as much power as they could, or in con- 
sequence of some unsatisfactory verdicts having been given 
in cases in which juries may have been influenced by 
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political feeling, or for some other reason, it so happened 
that in the course of the eighteenth century, judges had 
usurped a power which they exercised in the case of per- 
sons tried for the ])ublication of libels as for crimes. A 
practice became usual for the judge presiding at the trial 
of an indictment for a libel, if he thought the paper, charged 
to be a libel, had in law that character, to inform the jury 
to that effect, and to tell them that the only questions for 
their consideration were, whether the defendant had pub- 
lished it, and whether the words used had the meaning 
attributed to them in the indictment, and to direct them, if 
they thought the defendant had pubhshed the paper, and 
that the words used in it had the meaning attributed to 
them, to return a general verdict of guilty. 

This practice, if it could have been confined to trials for 
libels affecting private individuals, might, by reason of the 
frequent difficulties of the sort I have referred to, have 
been tolerated as leading more usually to justice than to 
injustice. But it prevailed also in trials for alleged sedi- 
tious libels, prosecutions for which were formerly a favorite 
mode of checking patriotism. In such cases it was in- 
tolerable, as being destructive of one of the essential func- 
tions of a jury indifferently chosen, that of standing between 
the accused and the accuser, however powerful the latter may 
be. There have been times when governments needed to 
be thus checked. 

At the trial of the seven bishops, the Chief Justice 
Wright summed up the evidence, and stated his opinion 
that the petition presented by the bishops to the king 
was a libel. Another judge, AUibone, expressed the 
same opinion. Two other judges, Holloway and Powell, 
declared, on the contrary, their opinions that the petition 
was not a libel. The general question, guilty or not guilty, 
was that which the jury decided. Now had the practice of 
the reign of George the Third prevailed before the revo- 
lution, the chief justice, but for the circumstance of two of 
his colleagues not agreeing with him in opinion, might in 
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summing up have left to the jury, as the only question to 
be considered by them, whether the bishops had presented 
the petition to the king, that being, if proved, a publication, 
and directing them, as there could be no question of the 
meaning of the words used in the petition, if they thought 
the publication proved, to return a verdict of guilty. I am 
glad to take this illustration from one of the most interesting 
" 6f historical events. Had the practice I am discussing then 
prevailed, the chief justice might or might not have been 
embarrassed by the circumstance of the court being equally 
divided on the question of libel or no libel. For their con- 
duct during the trial the judges Holloway and Powell were 
dismissed, the judges being in those times removable at the 
pleasure of the Crown. That so great a victory of freedom 
over despotism, as was the acquittal of the seven bishops, 
might have been lost, if the jury could have been charged, 
as were afterwards some of their successors in Westminster 
Hall and Guildhall, serves to make manifest the value of 
the enactment, the purport of which I shall now state. 

In 1792 an act of parhament (a), called the Libel Act, 
was passed to remove doubts " respecting the functions of 
juries in cases of hbel." The preamble recites to the effect 
that doubts had arisen whether, on the trial of an indictment 
or information for a libel on a plea of not guilty, it was 
competent for the jury to give their verdict on the whole 
matter in issue. The first section enacts to the effect that, 
in every such trial, the jury may give a general verdict of 
guilty or not guilty, and shall not be required or directed by 
the court or judge to find the defendant guilty, merely on 
the proof of pubHcation by him of the paper charged to be 
a libel, and of the sense ascribed to it in the indictment or 
information. 

Thus was a judicial usage and custom stopped in the 
process of forming itself into a part of the common law of 
the land. 

The second section provides to the effect that the court 
or judge shall, according to their or his discretion, give their 
(a) Statute 32 George III., chapter 60. 
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or his opinion and directions to the jury in hke manner as 
in other criminal cases. With reference to this provision it 
was decided, in the case referred to in my last lecture, that 
the judge was justified in adding to the expression of his 
opinion that the letter, for the publication of which the 
defendant was indicted, was a libel, they were to take the 
law from him, unless they we~re satisfied he was wrong. 
Upon this point some of the remarks of Mr. Justice 
Bayley are remarkable : " I entirely agree that the learned 
" judge did right in intimating to the jury his opinion on 
" the question, whether this was or was not a libel, and in 
" telling them that they were to take the law from him, 
" unless they were satisfied he was wrong. The old rule of 
" law is : ad qusestionem juris respondent judices, ad 
" qusestionem facti respondent juratores ; and I take it to 
" be the bounden duty of the judge to laj' down the law, 
" as it strikes him, and that of the jury to accede to it, 
" unless they have superior knowledge on the subject; and 
" the direction in this case did not take away from the jury 
" the power of acting on their own judgment." I wish 
you to peruse the whole of the report of this celebrated 
case of The King against Sir Francis Burdett (a). On 
various topics it contains most interesting and instructive 
reading. The decision of it was one of the important 
events of the year 1820, a period of great pohtical strife. 

The third section provides to the effect that nothing in 
the act contained shall prevent the jury from finding a 
special verdict as in other criminal cases. With reference 
to a criminal case, a special verdict, as distinguished from 
a general verdict of guilty or not guilty, may be thus 
defined : a verdict stating the facts as the jury find them to 
be proved, and submitting to the judgment of the court 
whether they constitute the crime charged in the indictment ; 
whether murder, or manslaughter, or larceny, or libel, or any 
other crime. 

(a) The King v. Burdett, 3 Barnewall & AMerson, 717 ; 4 BarnewaU 
& Alderson, 95, 3M. 
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The fourth section provides to the effect that, in the case 
of a verdict of guilty, it shall be lawful for the defendant to 
move in arrest of judgment as he might have done before 
the passing of the act. In the present state of your pro- 
fessional knowledge I think this too early a place to offer 
you information on the subject of motions in arrest of 
judgment generally. It is enough for me to say that this 
motion is the right course of proceeding when a person has 
been tried and found guilty upon an indictment, charging 
facts which, though proved, may not amount to an indict- 
able offence. By means of this motion the opinion of the 
court is taken upon the question so raised. This course 
■was pursued in Burdett's case ; but the Court of King's 
Bench decided that the letter set forth in the indictment, 
and of the publication of which he had been found guilty, 
was a seditious libel, and therefore an indictable offence. 
So the motion failed, and the defendant was sentenced to 
pay a fine of 2,000Z., and to be imprisoned three months. 
He was, as you know, a man of rank and of great wealth, 
celebrated, for many years, as a political agitator, in and 
out of parliament. 

The use of the word " shall," in the first section of the 
statute of which I have stated the substance, has been 
deemed by some judges to impose on a judge trying an 
indictment for a libel the duty of stating, whether he 
thinks it proper to do so or not, his opinion on the point, 
whether the publication in question is or is not a libel. 
Such seems the grammatical import of the word " shall ;" 
even though the words " according to their or his dis- 
cretion" are added. But it may be asked what, then, is 
the use of the words " according to their or his discretion ?" 
They are superfluous if they only mean that the discretion 
of a judge is to guide him in his mode of expressing an 
opinion which he is required to give. They were, I should 
think, intended by those who composed tlie section, to 
reduce the force of the word " shall," implying a command, 
to that of the word " may," implying permission. This 
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view is supported by the use of the words " in like 
manner as in other criminal cases ;" for it so happens that 
in ordinary trials for crimes, the judges do every day ex- 
ercise their discretion whether or not to express their 
own opinions on the questions which juries are to decide. 
Nay, cases now and then occur in which judges, stating 
carefully all the arguments bearing either way, think it 
right to avoid giving, or appearing to give, a bias to the 
opinions of juries, by making their own opinions known on 
the points thus the more really left to the impartial con- 
sideration of those by whom they are to be disposed of. 
From pursuing this course, when in his discretion a judge 
might think fit to do so, he is supposed to be debarred by 
the peremptory terms of the statute. 

In your law reading you will sometimes be surprised at 
the way in which the words " shall" and " may" are twisted 
about and compared with their contexts so as to make 
either read as if it were the other. 

Whether the usual construction of the section or mine 
be the right one, it is manifest that the safest way is for a 
judge, trying an indictment for a libel, to state his own 
opinion. If the usual construction is right, he obeys the 
command contained in the statute ; if my construction is 
right, he exercises a power which the statute gives him or 
leaves him in the possession of. 

However this may be, one thing is evident, that the 
enactments in the statute are confined to trials of indict- 
ments and informations, and do not extend to actions in 
which persons complaining of libels seek to recover da- 
mages. With reference to such actions the statute does 
not impose any duty on the judges. 

Accordingly, quite irrespectively of the statute, a judge 
trying an action for an alleged libel may or may not, though 
he most usually does, in the exercise of his discretion, 
declare to the jury his own opinion whether the publication 
is or is not a Hbel. But -whether he does so or not, it is for 
the jury to decide the question by their verdict. 
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There is one other point. in respect of which it is my 
wish that you should have a clear notion of the distinct 
functions of a judge and a jury trying an action for a libel. 
When the circumstances of a publication make it a privi- 
leged communication, if it is alleged that, by malice on the 
part of the defendant, the privilege has been lost, it is for 
the judge to say, in the first place, whether there is any 
evidence of malice, either apparent on the face of the pub- 
lication or shown by other circumstances. If he thinks 
there is no evidence of malice he ought to nonsuit the 
plaintiff. If he thinks there is evidence of malice he ought 
not to direct the jury to find a verdict for the plaintiff; he 
ought to submit the evidence of malice to the jury, leaving 
to them to decide by their verdict whether malice is proved. 
This point and the effect of malice may be well illustrated 
by an example. 

In 1855 an action was tried (a), in which the plaintiffs, 
who were printers, sued the defendant, who was deputy 
clerk of the peace for a county, for an alleged libel, being 
a letter, addressed by him to the finance committee of the 
county, explaining the circumstances under which he had 
ceased to employ the plaintiffs to print certain papers at the 
expense of the county. The letter concluded thus : " but 
" under the circumstances I have stated, it will be seen 
" that I had no alternative but to adopt the course I have 
" taken, rather than submit to what appears to have been 
" an attempt to extort a considerable sum from the county 
" by misrepresentation." 

Lord Campbell, before whom the cause was tried, de- 
cided that, though the main part of the letter was of a 
privileged character, the concluding sentence, not being 
confined to a statement of facts, but imputing motives to 
the plaintiffs, was beyond the privilege ; and he directed 
the jury to find a verdict for the plaintiffs. The jury did 
so, assessing the damages at 50/. 

(a) Cooke V. Witdes, 24 Law Journal, New Series, Queen's Bench, 
367, 1865. 
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The Court of Queen's Bench granted a new trial on the 
ground that, the concluding sentence being properly deemed 
by the judge as some evidence of malice by which the letter 
might lose its privilege, he ought not to have taken upon 
himself to decide in effect that it proved malice, but ought 
to have left that point to be decided by the jury. 

This case supplies an excellent illustration of the dif- 
ference between evidence and proof. Evidence consists of 
facts adduced before a tribunal and treated as proof, or 
not, according to the result of the consideration which is 
given to them. The same facts which are only evidence 
during a trial are regarded as proofs of the point which in 
the result they are deemed to establish. A verdict of 
guilty gives the character of proof to what was until then 
only evidence of guilt. 

The error into which the chief justice was led by a 
precedent, now overruled, was that of treating as proof of 
malice a portion of the letter which he ought to have 
presented to the jury as only evidence of malice, to be, or 
not to be, invested by the verdict with the character of 
proof. 

You will meet with many instances of imputations of 
motives depriving publications of the character of privileged 
communications, and of comments having the same effect. 
The safe course in penning a privileged communication of 
a private nature is not to go beyond a statement of facts 
believed to be true. Comments, remarks, arguments, in- 
ferences, insinuations, epithets should be avoided. 

Of course what I have just said cannot apply to literary 
criticism or to discussions of the conduct and characters of 
public men. In criticism and discussion, comments, re- 
marks, arguments, inferences, are indispensable ; insinua- 
tions or epithets may or may not be fair and justifiable. 

I shall now quote, as most worthy of your attention, 
some excellent remarks made by Mr. Justice Best, after- 
wards Lord Wynford, in Sir Francis Burdett's case: — 
" My opinion of the liberty of the press is, that every man 
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" oiight to be permitted to instruct his fellow subjects ; 
" that any man may fearlessly advance any new doctrines, 
" provided he does so with proper respect to the religion 
" and government of the country ; that he may point out 
" errors in the measures of pubhc men, but he must not 
" impute criminal conduct to them. The liberty of the 
" press cannot be carried to this extent without violating 
" another equally sacred right ; namely, the right of cha- 
" racter. This right can only be attacked in a court of 
"justice, where the party attacked has a fair opportunity 
" of defending himself. Where vituperation begins, the 
" liberty of the press ends." 

The only criticism I offer on this passage is, that pro- 
bably what the judge meant to say would have been more 
clearly expressed if, instead of the phrase " criminal con- 
duct," he had used the phrase " criminal motives." The 
errors of public men are criminal or not according to their 
motives. This is a most important subject at this time, 
inasmuch as the most favourite reading is now, undoubtedly, 
that of the leading articles, on passing events, printed 
in the newspapers, and of these none appear to interest 
their readers more than those which deal with the personal 
characters of public men. The power with which many of 
these articles are written gives them an influence over the 
minds of a vast number of persons. The writers of them 
do well vvhen they are restrained by sentiments like those 
expressed by Lord Wynford, and having the sanction of 
the law of the land. 
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In the law of libel are found two exceptions to the rule, or 
rather principle, that to a crime a criminal intention is 
essential. It has been said, that these are the only ex- 
ceptions to the rule. It may be difficult to say whether 
there is a third instance of the principle being disregarded 
when negligence is treated as criminal, as, for instance, when 
a person, whose culpable negligence causes the death of 
another, is convicted of manslaughter. In a case of man- 
slaughter by negligence, had the culprit intended to cause 
death, or had he inflicted it by means of an act inten- 
tionally unlawful, though not intended to cause death, his 
guilt would have been that of murder. It may therefore 
be said, with a degree of truth, that manslaughter by neg- 
ligence is a case of crime without a criminal intention. 
My answer to this reflection may seem founded on too 
fine a distinction. I suggest that the indifference to con- 
sequences, evinced by culpable negligence, is, if not a 
species of criminal intention, an equivalent to it. 

But really a theory is not needed to justify punishment 
for culpable negligence leading to the loss of life. 
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Of the two exceptions, I am now to treat of, to the rule 
or principle which makes a criminal intention an essential 
part of a crime, the first is that of a bookseller seUing, in 
the course of trade, a book, without knowing its contents. 
He is, if it contains defamatory matter, deemed guilty of 
publishing it, and is liable to an action at the suit of the 
person defamed, or to be indicted as for a crime. The 
same law applies to a book containing treasonable, se- 
ditious, blasphemous, or immoral passages, which a book- 
seller may happen to sell without being informed of its 
contents. 

So a bookseller may be prosecuted for the publication 
of a book bought in his shop during his absence by reason 
of illness. He may find himself in the same predicament 
in respect of a book brought into his stock and sold to a 
customer, while he is quietly living at his country house or 
travelling abroad. It may be a book of the existence of 
which he has never heard. 

The effect of the law on this point is, in the cases I have 
supposed and in others which might be suggested, that a 
bookseller may be prosecuted as a criminal for an act not 
accompanied by any criminal intention on his part. To 
make this severe law applicable, it matters not whether 
the sale of a book happening to be Hbellous, be effected by a 
bookseller's own hands or by those of a shopman, without 
his knowledge, and even in his absence ; it is enough that 
it is bought in his shop. 

If this state of the law is to be justified, it must, I think, 
be by means of an argument like that, by which is ac- 
counted for the rule making a master liable for the conse- 
quences of his servant's negligence, causing damage to 
another, provided the negligence occurs in the performance 
of the servant's duty to his master. It might well happen 
that the shopmen of booksellers might not be persons of suf- 
ficient property to be able to pay damages or fines; and 
their masters, being answerable for them, have a strong 
motivfe to be careful in the selection and control of them. 
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To this it may be added, that this law may serve to deter 
booksellers from attempting, for the sake of gain, the sale 
of defamatory or seditious or immoral books, screening 
themselves from punishment by a pretended or intentional 
ignorance of what is done in their shops during their ab- 
sence. It is easy to suppose the case of a person being 
careful not to know what is done in his shop. That there 
have been unscrupulous booksellers, whose guilty intention 
or knowledge not being susceptible of direct proof, might 
have escaped punishment, but for the rule I am discussing 
may be true enough ; still one's mind cannot get rid of the 
reflection, that it is contrary to natural justice to enforce 
a rule, according to which innocent men may be punished, 
lest the guilty should escape. In the administration of 
justice it may happen, that, by the application of general 
rules, the justice of which is unquestionable, innocent 
persons may suffer. The rule in question is so framed as 
intentionally to sweep into the net, which it spreads, the 
innocent and the guilty, lest the latter should escape. 
Can this be right? It is inconsistent with what many, 
more especially in this country, deem a first principle of 
jurisprudence, that it is better that many guilty should 
escape rather than that one innocent man should suffer. 

With reference to the responsibility of a bookseller in 
respect of libels pubhshed in his shop, I have now stated 
the effect of the common law. I do not think it quite 
clear that this responsibility is qualified by an enactment 
contained in an act of parliament (a) passed in 1843, to 
other parts of which I shall direct your attention in my 
next lecture. The provision to which I refer is contained 
in the seventh section, and is in these words: — "When- 
" soever upon the trial of any indictment or information for 
" the publication of a libel, under the plea of not guilty, 
" evidence shall have been given which shall establish a 
" presumptive case of publication against the defendant, by 
" the act of any other person by his authority, it shall be 
(a) 6 & 7 Victoria, chapter 96. 
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" competent to such defendant to prove that such publi- 
" cation was made without his authority, consent, or 
" knowledge, and that the said pubHcation did not arise 
" from want of due care or caution on his part." 

My doubt as to the effect of this enactment on a book- 
seller's common law liability, in respect of a sale in his 
shop, is founded on the possibility that, applying the 
maxim : qui facit per alium, facit per se, a court of justice 
might deem any sale in his shop, even in his absence or 
without his knowledge, to be a sale by himself, and not 
merely presumptive evidence of a sale by him ; and the 
section I have quoted applies only to presumptive cases of 
authorized publication. 

The second exception to the rule or principle which 
makes criminal intention an essential part of a crime is of 
greater importance than the first. It is that of the pro- 
prietor of a newspaper, not interfering personally in its 
management or publication, but who is nevertheless 
deemed guilty of publishing any libellous matter it may 
happen to contain, though inserted without his knowledge. 

The same law applies to the proprietor of a newspaper 
containing, without his knowledge, treasonable, seditious, 
blasphemous, or immoral passages. 

So the proprietor of a newspaper may be treated as 
guilty of publishing a libel printed in it during his absence 
from his business by reason of illness. He may find him- 
self in the same predicament in respect of a libel printed 
while he is quietly living in his country house or travelling 
abroad. His first knowledge of it may be a casual perusal 
of it. 

The effect of the law on this point is, in the cases I have 
supposed, and in others which might be suggested, that a 
proprietor of a newspaper may, without any criminal in- 
tention or knowledge on his part, be treated as a criminal 
for the criminal act of another person, the editor who is 
plainly the proper object of punishment. 

If this state of the law is to be justified, it must, I think, 
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be by means of arguments like those which I have brought 
forward in respect of the law making a bookseller respon- 
sible as a criminal for sales in his shop without his know- 
ledge. To those arguments may, with reference to the 
proprietor of a newspaper, be added the reflection that he 
supplies capital for, and derives profit from a trade, one of 
the ordinary risks of which arises from the danger that 
defamatory or otherwise illegal matter may find its way 
into the publication. 

This should serve to make the proprietor of a newspaper 
most careful in the selection and control of his editors ; and 
if he chooses to leave any editor in the management of the 
publication uncontrolled by his interference, he knows the 
responsibility which he so incurs. He is, as it were, a 
surety for the good conduct of the person whom he en- 
trusts, and from whose services he derives a profit. 

An act of parliament (a) passed in 1836, contains pro- 
visions which facilitate the prosecution of the printers, 
publishers and proprietors of newspapers containing libels. 

The sixth section is a very long enactment, the effect of 
which is to require, in the case of every newspaper, a 
written declaration to be left at the Stamp Office. The 
declaration must state^ the title of the newspaper, the 
building in which it is to be printed, the building in which 
it is to be published, and also the name, addition, and place 
of abode of the printer, of the publisher, and of the pro- 
prietor, and must be signed by each of them. 

The eighth section provides to the effect that a certified 
copy of every such declaration shall be admitted in all 
proceedings, civil and criminal, and upon every occasion 
whatsoever, touching the newspaper mentioned in it, or 
anything contained in the newspaper, as conclusive evi- 
dence of the truth of all such matters set forth in the 
declaration as are by the act required to be therein set 
forth, against every person by whom it is signed. The 
section further provides to the effect that whenever a cer- 
(a) 6 & 7 William IV., chapter 76, 

II, P 
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tified copy of any such declaration is produced in evidence, 
and a newspaper shall be produced, intituled in the same 
manner as the newspaper mentioned in the declaration, 
and whereof the names of the printer and pubUsher and 
place of printing are the same as those mentioned in the 
declaration, it shall not be necessary for the plaintiff, in- 
formant, or prosecutor to prove that the newspaper was 
purchased of the defendant or at his house, shop or office. 

The thirteenth section is a very long enactment, accord- 
ing to the effect of which a copy of every newspaper, 
signed by the printer or publisher is to be promptly deli- 
vered at the Stamp Office, that it may be produced in 
evidence in any proceeding, civil or criminal, against the 
printer, publisher, or proprietor. 

The fourteenth section requires that there shall be printed 
at the end of every newspaper, the name, addition and 
place of abode of the printer and publisher, and a descrip- 
tion of the building in which it is printed and published, 
and a statement of the day on which it is published. 

The nineteenth section contains a provision, that if any 
person shall tile any bill in any court for the discovery of 
the name of any person concerned as printer, publisher, or 
proprietor of any newspaper, or of any other matters relative 
to the printing or publishing of any newspaper, in order the 
more effectually to bring or carry on any suit or action for 
damages alleged to have been sustained by reason of any 
slanderous or libellous matter contained in any such news- 
paper respecting such person, it shall not be lawful for the 
defendant to plead or demur to such bill, but such de- 
fendant shall be compellable to make the discovery re- 
quired : provided always, that such discovery shall not be 
made use of as evidence or otherwise in any proceeding 
against the defendant, save only in that proceeding for 
which the discovery is made. 

I have yet in reserve for your attention parts of the 
statute law in respect of libels, more interesting than the 
dry details of the latter part of this lecture. 



( 67 ) 



LECTURE XLVIII. 



1. Slander. 


14. 


Assault. 


2. Libel. 


15. 


Nuisance. 


3. Practical Difference. 


16. 


Libel. 


4. Action. 


17. 


Actions. Multiplicity. 


5. Indictment. 


18. 


Particular Injury from 


6. Attorney -General. 




Public Wrong. 


7. Public Prosecutor. 


19. 


Seditious Libel. 


8. Letter to Person defamed. 


20. 


Felony. Right of Action 


9. Anonymous Letters. 




suspended. 


10. Private Prosecutor. 


21. 


Felony. Definition. 


11. Resentment. 


22. 


Misdemeanor. Definition. 


12. Misdemeanor. 


23. 


Accessory before the Fact. 


13. CJioice of Remedies. 


24. 


Iiyuria sine damno. 



It is right that I should now say more than I have hitherto 
said of the remarkable practical difference between slander 
and Ubel: the person injured by slander may maintain an 
action for damages ; but the defamer cannot be prosecuted 
as for a crime; a person injured by a libel may, in like 
manner, maintain an action for damages, or the libeller may 
be prosecuted and punished as for a crime. 

The chief reason for regarding the publication of a libel 
as a misdemeanor, for which the offender may be indicted, 
is the obvious tendency of a libel to provoke a breach of 
the peace. It is, therefore, an offence in which the 
community is interested; and cases sometimes occur in 
which the Attorney-General, the chief law minister and 
adviser of the Crown, not having judicial functions, finds it 
his duty to prosecute libellers. It is on the ground of the 
tendency of a defamatory libel to provoke a breach of the 
peace that the law deems the sending, to the very person 
defamed, a libellous letter or other writing, a publication of 
the libel and treats it as an indictable offence, though it is 
not seen by any other person. 

f2 
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This tendency to provoke a breach of the peace is not 
a reason for regarding a letter or other writing sent to the 
person defamed in it, and not seen by another, as an injury 
in respect of which he sustains damages, to be recovered 
by means of an action. Therefore he cannot maintain an 
action against his calumniator, but he may prosecute him 
as for a crime. 

This odious crime, that of sending defamatory, abusive 
or insulting letters, whether anonymous or not, is more 
common, and more commonly overlooked, than the inex- 
perienced in the world are aware of Indeed there are 
persons whose guilty propensity it is to annoy others by 
means of offensive letters, and it would be well if, by the 
prosecution of some of them, the law on the subject were 
made more generally known; but usually persons thus 
attacked, though often deeply injured in their feelings, 
shrink from adding to the injury by making themselves, 
and the wrongs done them, the subjects of pubhc discus- 
sion. 

In most cases in this country prosecutions for crimes are 
conducted by the persons directly injured ; the law trusting 
to their resentment, or to their sense of public duty, as 
supplying a sufficient motive for their undertaking that 
which is, in most countries, the duty of public prosecutors. 
Accordingly an indictment for a libel is usually preferred at 
the instigation of the person injured. 

But in respect of this, or any other misdemeanor, a 
person directly injured has generally, not only, a choice of 
either bringing an action or preferring an indictment, but 
he may at the same time do both : he may bring an action 
for the private wrong, while, for the public wrong, he is 
prosecuting the criminal. Thus a person assaulted may 
both sue for damages and prosecute by indictment. How- 
ever vexatious his conduct may be deemed he has a legal 
right to persist in proceeding in both ways at the same time. 

The use I have made of the phrase " directly injured" 
will remind you that, to prevent multiplicity of actions, an 
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action is not maintainable in respect of a public wrong, 
unless by a person sustaining from it a damage peculiar to 
himself, and not common to himself and others. You 
have read illustrations of this in my lectures on markets 
and fairs, and on ferries and mills. 

Of the same point an excellent illustration is that given 
by Blackstone, and explained by Stephen thus : " It is 
" requisite, in order to sustain an action for damages, that 
" the plaintiff should have sustained some loss or incon- 
" venience, whether actual or nominal, of a kind proper 
" and peculiar to himself — for where the damage is of 
" a merely public character, affecting the subjects of the 
" realm at large, as well as the plaintiff, no civil action lies, 
" although the law considers the injury in that case as 
" amounting to a crime, and consequently as a fit subject 
" for an indictment. Thus no action can be maintained for 
" an encroachment on the highway ; but the offender is liable 
" to be indicted as for a public misdemeanor. Wherever ex- 
" traordinary damage, indeed, is sustained by an individual, 
" he has in general a right of action as for redress of 
" a civil injury, though the case may in its circumstances 
" also amount to a crime. Thus, in the case last supposed, 
" if by means of a ditch dug across a public way, which is 
" a common nuisance, a man or his horse suffer any injury 
" by falling therein, then, for this particular damage, which 
" is not common to others, the party shall have his action." 

In this passage the word "nominal" is used by Stephen 
evidently with reference to the principle, of which I have 
so often occasion to speak, that for injury without actual 
damage, injuria sine damno, an action is maintainable. 

Now let us consider the case of a seditious or immoral 
libel. Applying to a publication of this sort, the purport 
of the commentator's explanation, it may be said that the 
injury is of a merely public character, affecting the com- 
munity at large, and not any one particular person more 
than others. Generally, therefore, no one person can 
maintain an action in respect of it. But it may happen 
that a seditious or immoral libel may contain libellous 
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words affecting the character of some one person. For 
this particular injury he is entitled to maintain an action. 
You see the direct analogy between this case and that of a 
person injured by means of a ditch dug in a pubhc high- 
way. 

The law enabling a person directly injured to sue for 
damages or to prosecute the wrongdoer as for a crime, or 
to pursue both remedies at the same time, is confined to 
the class of crimes called misdemeanors, that is, indictable 
crimes not being felonies. For an injury sustained by 
means of a felony, an action cannot in the first instance be 
maintained. It is the duty of every person injured by a 
felony to disregard his private wrong and, acting fbr the 
public good, to devote his energies to obtain by means of a 
prosecution, the punishment of the criminal. It is possible 
to suppose the case of a libel being also a feloiiy. It is, 
for instance, a felony to procure a felony to be committed. 
The person guilty of this is called an accessory before 
the fact. It is evident that this guilt may be incurred by 
means of a letter, which may amount to a libel in respect 
of which a private person might, but for the felony, be 
entitled to maintain an action. 

When however, by the acquittal or conviction of the 
criminal, the prosecution for a felony is concluded, the 
private right of the injured person to redress, previously 
suspended by his public duty to prosecute, comes into 
active existence; and he may maintain an action against 
the person who has wronged him, unless, indeed, an ac- 
quittal has been obtained by means of his own collusion. 

As in the definition of felonies and misdemeanors, as 
distinguished from each other, felonies are said to be in- 
dictable crimes, convictions for which cause the forfeiture 
of the property of the offenders ; and misdemeanors are said 
to be indictable crimes, convictions for which do not cause 
forfeiture, the right to sue, for damages, a person who has 
been convicted of felony may scarcely deserve to be termed 
a remedy. 
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To an action by a person slandered or libelled, to recover 
damages for the injury, it is a good defence that the im- 
putation against him is true. Denying him personally a 
remedy, the law imposes on him the duty of submitting to 
the injury, as to one of the consequences of his own mis- 
conduct or misfortune. No doubt this is, in most cases, 
consistent with natural justice, so far as the defamed person 
alone is concerned. It would be a strange law that should 
enable a person, of whose misconduct the truth has been 
spoken, to recover damages from the person speaking it. 

But though the law does not give a person, injured by 
the truth being spoken or published of him, a right to 
recover damages, it treats, as will be seen directly, a de- 
famatory libel as a crime, even though the imputation it 
contains be true. Permitting the person defamed to pro- 
secute his defamer as for a crime, the law gives the former 
a sort of redress. 

It is one of the propensities, one of the habitual amuse- 
ments, of mankind, to talk and write of, and censure and 
ridicule, the characters, the peculiarities, the tempers, the 
bodily and mental deformities, the eccentricities, the mis- 
fortunes, and the misconduct of each other. The law thus 
deals with this propensity. It gives a remedy, by action. 
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to a person injured by untrue defamatory words; but it 
does not treat as a crime defamatory words, whether true 
or false. It gives a remedy, by action, to a person defamed 
by a false libel. But it also takes notice of the tendency 
of a defamatory libel, whether true or false, to provoke 
breaches of the peace, and therefore treating a libel as an 
indictable crime, it provides that to an indictment or in- 
formation for a libel the truth of the libel is no defence. 
Such is the rule of the common law, qualified to some 
extent by statute law, as I purpose to explain in this 
lecture. 

The common law rule is well explained by Russell, in his 
book on Crimes, edited by Greaves, in a passage which I 
shall now quote as a good introduction to the details of the 
most important modern legislation in respect of the law of 
libel :— 

" The ground of the criminal proceeding is the public 
" mischief, which libels are calculated to create in alienating 
" the minds of the people from religion and good morals, 
" rendering them hostile to the government and magistracy 
" of the country ; and where particular individuals are at- 
" tacked, in causing such irritation in their minds as may 
" induce them to commit a breach of the public peace. 
" The law, therefore, does not permit the defendant to give 
" the truth of the libellous matter in justification : any 
" attempt at which, in the instances of hbels against re- 
" ligion, morality, or the constitution, would be attended 
" with consequences of the greatest absurdity ; and, in the 
" case of libels upon individuals, might be extremely un- 
" just, and could never afford a substantial defence to the 
" charge. A libel against an individual may consist in the 
" exposure of some personal deformity, the actual existence 
" of which would only show the greater malice in the de- 
" fendant; and even if it contain charges of misconduct 
" founded in fact, the publication will not be the less likely 
" to produce a violation of the public tranquillity. It has 
•' been observed, that the greater appearance of truth there 
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" may be in any malicious invective, it is so much the more 
" provoking." 

You perceive, at the end of the passage quoted, a glance 
at the sort of truth contained in the adage : the greater the 
trath, the greater the libel : the paradox I spoke of in a 
former lecture. 

In 1843, an act of parliament (a) was made "to amend 
" the law respecting defamatory words and libel." 

The purport of the sixth section may be thus shortly 
stated : upon the trial of an indictment or information for a 
defamatory libel the defendant may, with or without a plea 
of not guilty, plead the truth of the matters charged in the 
libel, and allege that it was for the public benefit that those 
matters should be published, and aver the facts showing 
the publication to be for the public benefit. Without such 
a plea the truth of the libel is not to be inquired into. The 
truth of the libel is not, of itself, to amount to a defence ; 
to make it a sufficient defence, it must also be proved that 
the publication was for the public benefit. If the defend- 
ant is convicted the court may, in the sentence on him, 
consider whether his offence is aggravated or mitigated by 
his plea and by the evidence given to prove or disprove it. 
In stating the purport of the section I have thought I 
could present it more clearly to your minds by altering, as 
I have done, the order in which its several parts are 
arranged in the section itself. 

According to the effect of the section, if at the trial of an 
indictment or information for a hbel, the defendant pleads 
only not guilty, no evidence of the truth of the libel can be 
received; if he pleads the truth of the libel, alleging also 
the publication of it to be for the public benefit, evidence 
of the truth may be received, but he ought not to be ac- 
quitted, unless both propositions are made out to the satis- 
faction of the jury : the alleged truth and the alleged public 
benefit; if the jury find the alleged truth of the libel, but 
negative the alleged public benefit, the defendant ought to 
(a) 6 & 7 Victoria, chapter 96. 
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be found guilty, but the truth of the imputations he has 
made against the prosecutor may be treated by the court 
as mitigating his offence and his punishment. 

The eighth section enacts to the effect that in the case of 
an indictment or information by a private prosecutor for 
a defamatory libel, if judgment be given for the defendant, 
he shall recover his costs from the prosecutor ; and if, upon 
a special plea to such an indictment or information, the 
verdict be for the prosecutor, he shall recover his costs, by 
reason of the plea, from the defendant. 

The third, fourth and fifth sections enact the punish- 
ments for defamatory libels. I think the effect of these 
sections will appear to you more clearly if, in stating their 
effect, I invert the order in which they occur in the statute. 
I shall thus begin at the least, and end at the most aggra- 
vated of the species of libels termed defamatory libels, those 
by which private persons are injured, as distinguished from 
seditious libels and other libels affecting the community and 
not merely affecting individuals. 

According to the fifth section, the punishment for a 
malicious defamatory libel is a fine or imprisonment or 
both ; the term of the imprisonment not to exceed one 
year. 

According to the fourth section, the punishment for a 
malicious defamatory libel, aggravated by the offender 
knowing the libel to be false, is imprisonment for not more 
than two years and a fine. 

The third section enacts the punishment of three years' 
imprisonment, with or vcithout hard labour, for persons 
guilty of any of several specified offences thus described: 
" if any person shall publish or threaten to publish any 
" libel upon any other person, or shall directly or in- 
" directly threaten to print or publish, or shall directly or 
" indirectly propose to abstain from printing or pubhshing, 
" or shall directly or indirectly offer to prevent the printing 
" or publishing of any matter or thing touching any other 
" person, with intent to extort any money or security for 
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" money or any valuable thing from such or any other 
" person, or with intent to induce any person to confer or 
" procure for any person any appointment or office of profit 
" or trust." 

As to the most atrocious of all libels : a letter or writing, 
threatening, for the purpose of extortion, to kill any 
person, or to burn or destroy property ; or, for the purpose 
of extortion, accusing, or threatening to accuse, any person 
of any of several specified crimes, or a letter or writing 
demanding with menaces, and without any reasonable or 
probable cause, any chattel, money or valuable security, 
statutes, which are a part of our criminal law, declare the 
crime to be a felony, and enact, as the punishment for it, 
penal servitude for life or not less than three years, or 
imprisonment, with or without hard labour, for a term not 
exceeding four years. If the criminal is a male he may, in 
addition to imprisonment, be sentenced to be once, twice, or 
thrice publicly or privately whipped. 

Having thus specified the punishments for defamatory 
libels, meaning libels affecting individuals, I will now make 
my treatment of the libel law more complete by stating the 
punishment for libels affecting the community generally, 
whether at the same time defaming particular persons, or 
not. 

Between a treasonable hbel, not amounting to actual 
high treason, or, to use the right technical phrase, not 
being an overt act of high treason, and a seditious libel, 
there does not appear to be any essential difference. The 
punishment for either, or for seditious words, is a fine or 
imprisonment, or both. I have made you familiar with the 
case of Sir Francis Burdett, who was both fined and im- 
prisoned for a seditious libel. 

Partaking of the nature of a seditious libel, and also of 
a defamatory libel, is a hbel by which a class or body of 
persons are defamed. The punishment fur this offence is 
a fine or imprisonment or both. The Court of Queen's 
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Bench permitted an information for a libel on the clergy 
of the city of Durham. 

For an indecent or immoral libel the punishment is also 
a fine or imprisonment or both. 

For a blasphemous libel the punishment is the same; 
except that for certain forms of blasphemy specified in the 
unrepealed part of a statute passed in the reign of King 
William the Third (a), a person may be made subject to 
various disabilities and imprisoned for three years. 

(a) 9 & 10 William III., chapter 10, section 1. 
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Of the statute of 1843, the first two sections, the considera- 
tion of which I have postponed to that of others, contaia 
enactments, of a very novel character, giving effect to 
apologies for libels, and having the further effect of in- 
vesting juries with the function of deciding whether an 
apology made or offered is suflBcient. 

The first section enables the defendant, in any action for 
defamation, to give in evidence, in mitigation of damages, 
that he had made or offered to make an apology, either 
before the commencement of the action, or, in case of its 
being commenced before an opportunity of making or 
offering an apology, as soon afterwards as he had an 
opportunity. 

The word defamation as used in this section must mean 
either sort of defamation, whether by spoken words or by 
means of a libel. 

The second section enacts to the effect, that in an action 
for a libel contained in a newspaper or other periodical 
publication the defendant may plead that the libel was 
inserted without actual malice, and without gross neg- 
ligence, and that before the commencement of the action, 
or at the earhest opportunity afterwards, he inserted in his 
newspaper or periodical publication a full apology, or if his 
newspaper or periodical publication is published at intervals 
exceeding a week, that he had offered to publish the 
apology in any newspaper or periodical publication to be 
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selected by the plaintiff. Filing such a plea the defendant 
may pay money into court. 

You know that if, in an ordinary action for damages, 
the defendant pays money into court, pleading that the 
plaintiff has not sustained greater damage than the amount 
so paid, and if the jury think that the damages sustained 
by the plaintiff do not exceed the money paid into court, 
they give a verdict for the defendant. The section before 
us is so worded that, to entitle a defendant to a verdict on 
the ground of the money paid into court being sufficient, 
the defendant must prove also the absence of malice and 
negligence, and the insertion of an apology as pleaded. 
This being explained you will the better understand a case 
decided in the Court of Exchequer in 1859 (a). 

In that case a decision was given as to the meaning 
of the word apology, as used in the section of which I have 
just stated the substance. The action was for a libel con- 
tained in a newspaper, and the defendant pleaded that the 
libel was inserted without actual malice and without gross 
negligence, and that the defendants published in their news- 
paper, the day after the publication of the libel, a full 
apology, and they paid forty shillings into court. 

At the trial it appeared that the apology was printed 
under the heading of " Notice to Correspondents" and in 
very small type. The jury found that the libel was pub- 
lished without actual malice and without gross negligence; 
and that the apology was sufficient in its terms, and was 
inserted in good faith ; and that forty shillings were suffi- 
cient damages ; but they also found that the apology should 
have been printed in larger type, and should have been 
inserted in a different part of the newspaper. Upon this 
finding the jury, by the direction of the judge, gave a 
verdict for the plaintiff with one shilling damages. But 
for the finding that the apology should have been in larger 

(a) Lqfone v. Smith, 28 Law Journal, New Series, Exchequer, 33, 
1859. 



LECTURE L. 79 

type and should have been in a different part of the paper 
the verdict would have been entered for the defendant, 
forty shillings being sufficient damages if the apology had 
been properly inserted. 

The Court of Exchequer refused a new trial. Chief 
Baron Pollock said, " I think that the word apology, 
" whether it is ' full apology' or ' apology' alone, means 
" inserted so that it may operate as an apology ; and I 
" think, putting it in very small type, as it is put here, in 
" type suitable for that part of the paper in which it 
" appears, — that is, the type in which the notices to corre- 
" spondents usually are made, is not enough. The place 
" where it is put, the mode in which it is inserted, as well 
" as the terms, being part of the apology, I think the jury 
" were quite right in finding as they did, and their finding 
" merely amounts to this, that the defendants did not 
" insert a full apology, as they are required to do by the 
" statute." 

Mr. Baron Bramwell said, " When the statute says a 
" person may insert an apology, it must mean effectually 
" insert ; it could not mean that it would be sufficient for him 
" to insert an apology in such a way that in all probability 
" no one will see it, or, if anybody, only a few persons." 

Again, the same baron said : " One does sometimes read 
" the notices to correspondents out of curiosity, to look at 
" the odd miscellany they present, and to wonder at the 
" strange ideas that must have given rise to the questions 
" that are put; but no person reading the paper for news 
" would look to that part of the paper, nor is there any- 
" thing to attract the attention of readers to it." 

Mr. Baron Watson said, " The libel itself is contained 
" in that part of the paper to which attention, particularly 
" of persons in the town of Liverpool, is drawn, namely, 
" under the head of local intelligence; and the subjecf- 
" matter is a contested election in one of the wards of the 
" borough of Liverpool ; and that part one would suppose 
" would be the proper place to put the apology." 



80 LECTURE L. 

Mr. Baron Channell made a remark to the effect, that in 
the opinion of the jury the defendants, under all the cir- 
cumstances, had not really inserted an apology sufficient to 
entitle them to a verdict. He might, I think, have ex- 
pressed better what he meant to say, if he had said they 
had not inserted a real apology. 

In this good, plain common-sense judgment, the literal 
meaning of the words of the statute are disregarded, but 
their spirit is wisely observed. The apology, as worded, 
was a full apology, and it was inserted in the proper news- 
paper ; and this is all that the statute appears in strictness 
to require. But, not being inserted in proper type, and in 
a proper place, it was not such an effectual apology as the 
statute, properly construed, intends. 

The very words of the seventh section of the statute 
of 1843 enabling a defendant to an indictment or informa- 
tion for a libel to rebut, by evidence, a presumption of a 
publication by him, by the act of another person, are quoted 
in my forty-seventh lecture. In that lecture expression is 
given to a doubt whether booksellers may be able to avail 
themselves of the enactment in question. 

It may be instructive to you that I should put one or 
two cases to which, probably, the enactment might be 
deemed to be applicable. 

The first case I suggest is tliat of the clerk of a solicitor 
or of a merchant, entrusted, as is not unusual, to write, in 
his master's absence, business letters in his master's name, 
and writing upon some occasion a letter in substance and 
in its terms apparently within the scope of his autho- 
rity, but happening to contain a statement or remark 
defaming the character of another person. Now, suppose 
the master to be indicted for the libel, and suppose also the 
judge presiding at the trial to hold the circumstances to 
establish a presumptive case of publication by the defendant, 
I think it probable that he might also rightly hold the 
defendant competent to offer evidence for the purpose 
of proving that the publication was without his authority, 
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consent or knowledge, and was not occasioned by a want 
of due care or caution on his part. Establishing those two 
points to the satisfaction of a jury, I think the defendant 
would be entitled to be acquitted. 

The other case I put is that of one of a firm of partners 
writing, in the name of the firm, upon some occasion a busi- 
ness letter, in substance and in its terms apparently within 
the scope of the authority of a partner to write for the 
firm, but happening to contain a statement or remark 
defaming the character of another. Now suppose a partner, 
other than the actual writer of the letter, to be indicted and 
tried for the libel, and suppose the judge to hold the cir- 
cumstances to establish a presumptive case of publication 
by the defendant, I should think he might also rightly hold 
the defendant to be made co.mpetent, by the statute, to 
rebut the presumption. 

Upon most questions it is most difficult to anticipate the 
opinions of judges. When you are in practice you will 
learn the requisite caution not to give very positive opinions 
on the construction and application of acts of parliament 
so recent as not to have received judicial consideration. 
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Having, in my last lecture, made known to you a peculiar 
privilege expressly given to persons engaged in the publi- 
cation of newspapers and other periodical publications, I 
shall now proceed to notice some parts of the law of libel 
which, though not peculiar to the persons so engaged, are 
more frequently applicable to them than to any other class 
of persons. To all classes these parts of our law are never- 
theless of great interest. 

As in this country the usages and customs of the people 
are the law of the land, there is a special propriety in one 
of those usages imposing on the courts of justice the duty 
of sitting in pubhc. Our law strictly forbids secrecy in the 
administration of justice. 

The advantages of this practice is great. Not only are 
the courts checked and kept right by the presence of an 
audience, and thus are avoided the oppression and injustice 
which have always been the characteristic of secret tri- 
bunals, but the people themselves are instructed in the 
rules and principles by which the conduct of every man 
must be guided. 

But, however large may be the hall in which a court 
sits, only a very minute proportion of the people can 
be present at one time. The want of space is made good 
by the noble art of printing, which serves to place every 
tribunal in the presence of the whole world. Lawyers 
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have always had their books of reports of decisions on 
points of law. All classes of men have now their news- 
papers, by the perusal of which they may instruct them- 
selves, not only in the theory of legal rules and principles, 
but in their practical application. I will not now discuss 
any diflBcult question as to the limits of the due influence 
of public opinion on the conduct of judges and juries and 
advocates, and the danger of permitting that influence to 
pass those limits. It is enough for me to say, that the 
public opinion as it now exists, and as it is now expressed 
by means of the press, may, with reference to any subject 
worthy of its attention, be the opinion of all thinking men, 
and not merely of a portion of them which may happen to 
crowd into the presence of a tribunal. 

Probably the influence of public opinion is more real 
and more legitimate in the formation of the character of 
the judges generally, regarded as a body of men devoted 
to one object, than in the control of the conduct of any of 
them separately. 

It constantly happens that, in reports of proceedings in 
courts of justice, whether in law books or in newspapers, 
or by other means, defamatory words are printed or libels 
are copied. The law for the public good makes these 
reports, if published in good faith and without malice, 
privileged communications. Any private damage, or any 
tendency to provoke a breach of the peace, is disregarded 
for the sake of general advantages outweighing those 
particular inconveniences. 

Thus, in a case in the Court of Queen's Bench (a). Lord 
Campbell said : " A fair statement of what takes place in a 
" court of justice is privileged, and it is a most beneficial 
" law that it should be so, as the public have a great in- 
" terest in knowing what occurs there, and the inconve- 
" niences which can arise from such a publication are 
" infinitesimally small in comparison with the benefits 

(a) Davidson v. Duncan, 26 Law Journal, New Series, Queen's 
Bench, 104. 1857. 

g2 
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" which result from it." The other judges gave expression 
to the same principle ; with this addition, that, to be entitled 
to the privilege, a report must be substantially correct. 

In the case to which I have just referred the decision 
was, that, to an action for a libel contained in a newspaper, 
it was no defence that the alleged libel was a true and 
accurate report of the proceedings at a public meeting of 
commissioners acting under an act of parliament for the 
improvement of a town. 

Lord Campbell said : " If this plea be good, a fair and 
" impartial account of what takes place at a public meeting 
" may be pubhshed, whatever harm it may do, from a 
" county meeting to petition parliament down to a parish 
" vestry meeting. At such meetings there may be a great 
" number of things spoken which are perfectly relevant, but 
" are highly injurious to the character of others, and if a 
" fair report of such statements is justifiable, in what con- 
" dition would the injured party be, as he would have no 
" opportunity of vindicating his character." 

Mr. Justice Wightman said : " It would be very dan- 
" gerous if persons sitting at a public meeting might take 
" the opportunity of publishing that which affects the 
" character of others with impunity. Such a doctrine, as 
" is contended for by the defendant, would render a report 
" of all that is said at every public meeting, held for the 
" redress of a public grievance, a privileged communi- 
" cation." 

This decision of the Court of Queen's Bench forces on 
the attention of the editors of newspapers their duty to be 
cautious in preparing for the printer the reports they 
receive of the speeches made at public meetings. Sooner 
or later also an adverse decision of a court of justice may 
effectually bring to their notice the legal, in addition to the 
moral, responsibility to be more cautious than some of them 
are in admitting into their columns libellous letters, whether 
anonymous or bearing signatures. 

From the readiness with which signed defamatory letters 
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are printed in newspapers, I have sometimes thought that 
some editors may have an erroneous notion that an au- 
thentic signature relieves a publisher from responsibility. 
They should reflect that a signature may not lessen, and 
may add to, an injury, which the exercise of a judicious 
firmness on their part may prevent. At the same time, 
considering the habits of some resentful persons, to be 
always writing to the newspapers, amounting sometimes to 
a sort of monomania for libelling others, I cannot doubt that 
newspaper editors have often occasion, in the exercise of 
a wise discretion, to refuse to print letters addressed to 
them. It is easy to suppose the difficulty of their position 
when, in this way, they are curbing the resentful feelings of 
others. 

I shall not dwell on the immense benefit the community 
derives from the pubhcation of the debates in parliament ; 
now that both houses not only do not enforce their rules 
against, but in different ways actually sanction, their publi- 
cation. For the public good the law, as in the case of 
proceedings in courts of justice, gives to reports of par- 
liamentary debates the character of privileged communi- 
cations. But to be entitled to the privilege they must be 
substantially correct reports of what actually occurred. 

This is well expressed by Mr. Justice Wightman in the 
case relating to reports of proceedings at public meetings. 
He said : " As to the publication of what takes place in a 
" court of justice, it must be a substantially correct report 
" of what has passed, and this protection is conceded on 
" the ground of the superior benefit accruing from the 
" communication of what takes place there. With respect 
" to parliamentary proceedings, the publication of them is 
" protected, yet if a member of the House of Commons 
" were himself to pubhsh, out of the house, what purports 
" to be an amended statement of what he has said there, 
" as was the case in The King v. Creevey (a), he could not 
"justify. Therefore, that privilege must also be taken 
(a) 1 Maule & Selwyn, 27». 
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" with certain limitations; it must be a correct report of 
" what is actually spoken in parliament." An obiter 
dictum of a judge is of great value when it has the merit 
of expressing, with great precision or clearness, a rule or 
a principle established by other authorities ; but there is a 
great danger, which practising lawyers are not sufficiently 
careful to avoid, in giving to an obiter dictum, usually only 
an argument, or an illustration of a rule or principle or 
argument, the weight of a direct authority. In the case on 
which this lecture may be regarded as a commentary. Lord 
Campbell said : " I quite concur in the doctrine, that a 
" member of parliament who publishes an amended version 
" of his speech is liable for that, although he might have 
" spoken the same words in his place with impunity. 
" But if a member were to repeat bonS, fide to his con- 
" stituents what he said in the house, for the purpose of 
" explaining his conduct to them, I think he would be pro- 
" tected." This dictum was useless, if the Chief Justice 
only meant to say that a member of parliament may repeat 
correctly to his constituents what he has said in the house ; 
for any correct report made by any person of what is said 
in parliament is a privileged communication. To be of any 
force, the dictum should mean that a member of parliament 
reporting to his constituents a speech made by him in the 
house has some greater privilege than another person 
reporting the same speech would have. I cannot con- 
jecture what this greater privilege can be, unless Lord 
Campbell meant to say that a member of parliament, 
provided he speaks or writes in good faith, may report to 
his constituents, otherwise than accurately, what he has 
said in parliament, to the injury of another person. For 
my part I should think the want of accuracy would destroy 
the privilege. 

Obiter dicta are worked by ingenious advocates into 
authorities and arguments in a way which must sometimes 
surprise the learned men who have uttered them ; and I 
should not wonder to hear what Lord Campbell said, 
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quoted as an authority, or used as an argument, for 
some such dangerous proposition as this : provided a 
member of parliament, in good faith, intends, for the 
purpose of explaining his conduct to his constituents, to 
report to them fairly something he has said in parliament, 
he may with impunity so amend his speech, as to make 
his report inaccurate to the injury of another. 

In framing this possible proposition, you perceive I 
have used the word amend in the sense in which it is used 
in parliament ; where it means to change or alter with the 
object of making better; though, according to experience, 
that object is as often missed as attained by what is called 
an amendment. You have not forgotten the amendment, 
spoken of in my forty-second lecture, made in a bill in its 
passage through the House of Lords. 
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1. Parliament. 

2. Debates. 

3. Courts. Reports. 

4. ParliamentaryPapers. De- 

famatory. 

5. Stocltdale v. Hansard. 

6. Sheriffs. 

7. Ministers of Courts. 



8. Attachment. 

9. Habeas Corpus. 

10. House of Commons. 

11. Contempt. 

12. Commitment. 

13. Privilege. 

14. Parliamentary Papers. 

Statute. 



You know well the constant practice of each house of 
parliament to order reports, papers, votes and proceedings 
to be printed, and many of them to be published. As one 
of the ordinary functions of either house, especially of the 
House of Commons, is the investigation by means of com- 
mittees of alleged grievances and of the alleged misconduct 
of various government officers, contractors with government 
and others, it frequently happens that parliamentary papers, 
especially the reports of committees, contain statements 
defamatory of various persons. It might have been 
anticipated, that the principle on which the law invests 
with the character of privileged communications, reports 
of proceedings in courts of justice, and of debates in par- 
liament, would be applied to any papers, the publication of 
which might be sanctioned by either house of parliament. 
I refer to the principle, that the damage which private 
persons may sustain from reports of judicial proceedings 
and parliamentary debates is disregarded for the sake of 
the public good to which those reports are greatly conducive. 
It would seem reasonable that, if a defamatory speech made 
by a member of parliament may be published by him or 
any other person, much more should it be lawful to publish 
by the authority of either house a report of one of its com- 
mittees, or a vote of the house itself, though happening to 
be defamatory. But such was not the law before the year 
1840. 
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Before that year, in an action (a) by a person named 
Stockdale against Hansard, the printer, for a libel, the de- 
fendant pleaded to the effect that the defamation com- 
plained of was part of a document which had been, by 
order of the House of Commons, laid before the house, 
and had become a part of the proceedings of the house, 
and that it was printed and published by the defendant by 
order of the house ; and that the House of Commons had 
resolved and declared that the power of publishing such of 
its reports, votes and proceedings, as it shall deem neces- 
sary and conducive to the public interest, is an essential 
incident to the constitutional functions of parliament, more 
especially to the Commons house of parliament as the 
representative portion of it. The Court of Queen's Bench 
decided that the House of Commons itself had not a right 
to publish defamatory matter, except for the use of its own 
members; and that the plea was not a good defence to the 
action. Afterwards, in another action by the same plain- 
tiff against the same defendant, for a similar cause of 
action, judgment was given for the plaintiff, to recover 
damages; and the damages having been assessed by a 
jury, process was issued to levy them and the plaintiff's 
costs by the sale of the defendant's goods. The sheriffs of 
London and Middlesex having, in obedience to the process 
of the Court of Queen's Bench, levied the amount of the 
damages and costs, the House of Commons resolved that 
the money was levied in contempt of the privileges of the 
house, and ordered the sheriffs to refund it to the defendant. 
The sheriffs not obeying this order, the House of Commons 
resolved that they were guilty of a contempt of the house, 
and committed them to the custody of the serjeant-at-arms ; 
and in his custody they remained for a long time. 

The Court of Queen's Bench ordered the sheriffs to pay 
the money to the plaintiff, and notwithstanding their con- 
tinued imprisonment by order of the House of Commons, 

(a) Stockdale v. Hansard, 9 Adolphus & Ellis, 1. 
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the court ordered them to be attached, that is, to be im- 
prisoned for disobedience of the order of the court. 

The sheriffs sued out a writ of habeas corpus, in obedience 
to which the serjeant-at-arms carried them before the Court 
of Queen's Bench. His return, setting out a warrant signed 
by the speaker, reciting a resolution of tlie house, that the 
sheriffs had been guilty of a contempt, without specifying 
the particulars of the contempt, and ordering them to be 
committed, was decided by the Court of Queen's Bench to 
be sufficient; and the sheriffs remained in the custody of 
the serjeant-at-arms. 

I might, but I do not, speak of this conflict as having 
existed between a legislative assembly, asserting what it 
deemed one of its own privileges, and a high court of 
justice, declaring and enforcing what it deemed to be the 
law. I prefer speaking of it as an unfortunate conflict 
between parliamentary privilege and common law ; and, as 
I think that parliamentary privilege, as a part of the law, 
should be regulated by law, and that there is great danger 
to liberty in permitting any branch of the legislature to 
place itself above the law, I think the House of Commons 
ought not to have persisted in protecting its printer from 
the consequences of his disobedience to the law, as declared 
by a legal tribunal. 

It was well said by Lord Denman (a) : " I infer, from the 
" resolutions brought before us, that the House of Com- 
" mons disapprove of our judgment in the former case 
" between these parties, and I deeply lament it; but the 
" opinion of that house on a legal point, in whatever 
" manner communicated, is no ground for arresting the 
" course of law, or preventing the operation of the Queen's 
" writs in behalf of every one of her subjects who sues in 
" her courts." 

The house ought to have indemnified its own servant, 
the printer, and ought not to have punished the ministers 
of the law and of justice for the performance of their duty, 
(a) StocMah v. Hansard, 11 Adolplius & Ellis, 263. 
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Possessed of the giant's power, and not forbearing to use 
it, the Commons made their victims, not the Lord Chief 
Justice of England and his brethren, for declaring the law 
according to their consciences, and enforcing it by their 
judgment and their process, but the poor sheriffs of London 
and Middlesex, on whom, as the ministers of the courts 
at Westminster, the law imposed the duty of executing 
the process, and the peril of imprisonment for neglect to 
execute it. 

In tracing my short history of this conflict which lasted 
many months, I have omitted, besides some technical 
points, many circumstances and arguments interesting in 
themselves, but not necessary for the purpose of making 
' known to you the state of the law which led to the enact- 
ment of the statute, the purport of which I shall now state. 

The statute (a) I speak of was passed in 1 840. It 
recites, that it is essential to the exercise and discharge of 
the functions and duties of parliament, and to the pro- 
motion of wise legislation, that no obstruction or impedi- 
ment should exist to the publica,tion of such of the reports, 
papers, votes or proceedings of either house of parliament, 
as such house may deem fit or necessary to be published. 

The first section is an enactment enabling any defendant 
in any civil or criminal proceeding for or in respect of the 
authorized publication of any report, paper, vote or pro- 
ceeding of either house of parliament to present to the 
court in which the proceedings are taken, or a judge of the 
court, if it is one of the superior courts, a verified certificate 
signed by the Lord Chancellor, or the Lord Keeper, or the 
Speaker of the House of Lords, or the clerk of the Par- 
liaments, or the Speaker of the House of Commons, or the 
clerk of that house, stating that the report, paper, vote or 
proceeding in question was published by order or under 
the authority of the House of Lords or of the House of 
Commons; and the court or judge shall immediately stay 

(a) 3 & 4 Yictoria, chapter 9. 
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the proceeding, and the same and every process therein 
shall, by virtue of the act, be put an end to, determined and 
superseded. 

The first section applies only to publications made by 
the direct authority of either house. The second section 
provides for cases of copies of them published vifithout such 
authority, and enables the defendant in any proceeding for 
or in respect of any such copies to obtain in a summary 
v?ay an order to stay the proceeding. You have often seen, 
in newspapers, copies of parliamentary papers, the publi- 
cation of which is thus protected ; and you know their 
great value to yourselves and other young men who watch 
with interest the events of cotemporary history. 

This carefully drawn statute provides, in its third section, 
protection for those against whom proceedings are taken 
for printing any extract from, or abstract of, any autho- 
rized parliamentary publication, and directing that, in any 
such proceeding, the defendant shall be acquitted, if the 
jury shall be of opinion that the extract or abstract was 
published bon^ fide and without mahce. 
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I AM now arrived at the end of my lectures on my selected 
instances of great changes of the common law made by 
statute law ; and I am now at the place fixed on for the 
commencement of my lectures on constitutional law; but I 
cannot yet part with the case of Stockdale against Hansard, 
fixing, as it does, my attention on the part of the common 
law which gives to every court of record, and to each of 
our two houses of parliament the privilege or prerogative 
of punishing, by its own authority, without recourse to any 
other tribunal, for contempts offered to itself. 

I know not that the word prerogative has ever been 
applied in the manner I have just applied it ; but, for my 
present purpose, I prefer it to the word privilege; for I 
think that while a privilege implies in its ordinary meaning 
some benefit to the person who possesses it, and that he 
may exercise for his own sake, any power implied in it, the 
word prerogative means a power which a person or tribunal 
possesses for the sake of the community, and does not 
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imply a benefit to the person or tribunal exercising it, 
more than to the rest of the community. 

You perceive that in speaking of the word privilege, I 
do not refer to it in the more general sense in which it is 
sometimes used in the civil law, that of an exceptive law 
or private law affecting only a person or class of persons, 
whether beneficially or not. In this sense a disability or a 
penalty may be imposed by a privilege ; and an act of 
parliament attainting a man of high treason is a privilege. 

The etymology of the two words privilege and pre- 
rogative helps to estabhsh between them a difference which 
may be thus expressed : a privilege, in its ordinary sense, is 
an exception to a law ; a prerogative is a law above other 
laws ; it is a privilege of a member of parliament that he 
cannot be, as other men may be, arrested for debt ; it is a 
prerogative of the Crown to pardon criminals. It is a 
privilege of a person attending a court of justice as a 
witness to be free from arrest for debt ; it is a prerogative 
of the court, if he is arrested, to make a summary order 
for his discharge from custody. 

It is a power, or what I term a prerogative, of every 
court of record to order any person guilty of a contempt 
of the court to be imprisoned or fined, or to be both fined 
and imprisoned ; and it is the practice of the four superior 
courts, the Chancery, the Queen's Bench, the Common 
Pleas, the Exchequer, to treat a person disobeying their 
orders as guilty of contempt, and to issue against him a 
process called an attachment, by force of which he is 
imprisoned. 

Could this power be considered as a privilege of a 
tribunal by which it is exercised, it must also be deemed 
an exception to the rule : nemo debet esse judex in propria, 
caus^. 

That a court may have the power of punishing in a 
summary way for contempts offered to itself, it must be a 
court of record; that is, it must be a court, the records 
of which are regarded of so high authority as to be con- 
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elusive evidence of everything stated in them ; no one is 
permitted to dispute the truth of any fact so stated : res 
judicata pro veritate accipitur. 

On one very trivial point the law is precise : a record, to 
be really a record, must be written on parchment, not 
paper. 

Of courts of record, the most conspicuous are the four 
high courts I have just mentioned : the Chancery, the 
King's Bench, called, during the reign of a Queen, the 
Queen's Bench, the Common Pleas and the Exchequer; 
and there are others, of which I shall mention only a few, 
leaving you to become acquainted with the rest in your 
reading and practice. 

In enumerating among the courts of record those con- 
stituted by the commissions under which the judges hold 
the assizes, I abstain from anticipating the account I intend 
to give of them in a future lecture. I now only name 
them. They are the commissions of oyer and terminer, 
of gaol delivery, of nisi prius, and a commission of the 
peace. 

By a commission of the peace is also constituted in every 
county a court of record, called the court of quarter 
sessions. 

You know that of the court of quarter sessions every 
justice of the peace for the county is a member; but you 
perhaps do not know, I do not think you can have read in 
rhyme (a), that every justice of the peace " a court of 
record is himself." Such is the law. For instance, when- 
ever a justice binds over a person to keep the peace or to 
appear at the assizes or quarter sessions, he signs a docu- 
ment, called a recognizance, written on parchment and 
being, in point of law, a record. 

One court of record is that of the coroner. In this 
court it is the duty of that ofBcer to investigate, with the 
assistance of a grand inquest, the cause of the death of 
every person whose death is violent or sudden, or who 

(a) Anstey's Pleader's Guide. 
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dies in prison. I state the duty of the coroner to be, to 
hold an inquest on the body of every person who dies 
suddenly, by reason of the express terms of an ancient 
unrepealed statute (a) defining his duties, and notwith- 
standing decisions of the Court of King's Bench, that a 
coroner ought not to hold an inquest on the body of any 
person dying suddenly, unless there is reasonable ground 
to suspect that his death was caused by murder or man- 
slaughter. This is a most remarkable instance of legitimate 
and positive legislation being controlled by judicial and 
indirect legislation ; the judges having evidently, though 
unconsciously, decided according to their notions of what 
the law ought to be, rather than according to the actual 
law as dictated by parliament. The judges appear to have 
overlooked, that, according to the tenor of the statute, 
the coroner and his jury are to search out suspicious cir- 
cumstances, which might otherwise be overlooked or con- 
cealed. I should make this judge-made law the subject of 
a distinct lecture, were it not that, at the time I am 
writing (J), a bill is pending in parliament to regulate the 
office of coroner. It is to be hoped that the controversy 
which has been raised as to the power of the coroner 
may thus be settled. 

The market court, called the pie poudre court, spoken of 
in my thirty-third lecture, is a court of record. 

As of courts of record, so of courts not of record, I con- 
tent myself with mentioning a few instances, saying but 
little of their jurisdiction. I take this course with the less 
reluctance, by reason of the jurisdiction of many courts not 
of record having become obsolete, and of the practice of 
holding many others being discontinued. 

Incident to every manor is a court called the court 
baron. Frequently, by force of a grant from the Crown, 
or prescription from which a grant is presumed, the lord of 
a manor may hold a court leet. In a manor in which there 

(a) 4 Edward I., statute 2, de oflScio coronatoris. 

(b) The summer of 1860. 
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are copyholders, surrenders of, and admittances to, copy- 
holds are properly made in a court called a customary 
court ; but, by virtue of modern acts of parliament, they 
may be made before the lord of the manor or his steward 
out of court. 

You will sometimes, when you look at manor court 
rolls, see one court described by the three several titles of 
the court baron, the court leet, and the customary court of 
the lord of the manor. Of these three courts the court 
baron and customary courts are not courts of record. The 
leet is a court of record. 

Of a court baron and of a customary court I may have 
occasion to speak when I explain to you what a manor 
is, as I ought to have done in one of my earlier lectures 
before treating of the law of copyholds. 

Of a court leet I may possibly speak, as a matter of 
curiosity, when I am treating of courts of criminal juris- 
diction. For every hundred, that is, one of the large 
districts into which a county is divided, there ought pro- 
perly to be holden by the sheriff a court leet, called the 
sheriff's tourn, meaning his circuit. Sometimes by grant 
or prescription there is a lord of a hundred by whom the 
leet should be holden. But I must be careful not to let 
the subjects of the court leet and the old county court, of 
which I am about to speak, lead me astray from the per- 
formance of the duty I have assumed : that of teaching you 
the laws of England in their present state ; not the almost 
obsolete relics of the Saxon institutions, interesting to every 
intelligent man, but which I must leave you to learn the 
details of from other sources. 

From the earliest times down to our time, in every 
county, a court has been holden, called the county court. 
Of this, which is not a court of record, all the freeholders 
of the county are the judges. In this court the freeholders 
elect the coroners for the county, and the verderors of any 
forests within it. At the same court the freeholders, and, 
since the Reform Act of 1832, all the county electors, 

II. H 
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elect the knights of the shire, as the county members of 
parliament are called. 

The ordinary jurisdiction of the county court, until the 
year 1847, was a jurisdiction in respect of actions for 
debts of less than forty shillings. It had also other 
judicial functions, and might have others by force of 
special writs from the Crown. 

In the year 1846, an act of parliament (a) gave the Queen 
a power, exercised in 1847, to establish throughout Eng- 
land and Wales new courts called county courts, and, by 
its third section, transferred to them " all the jurisdiction 
" and powers of the county court for the recovery of debts 
" and demands." 

This statute declares every new county court to be a 
court of record, and gives it other jurisdictions and powers 
in addition to those transferred to it ; and many more have 
been added by subsequent acts of parliament. 

Being a court of record, a new county court would have, 
as of course, the common law power of a court of record 
to punish for contempts ; but I hesitate to say it has this 
power, by reason of the principle : expressio unius est 
exclusio alterius; for it so happens that the statute of 1846 
contains, in its one hundred and thirteenth section, an 
enactment to the effect, that if any person shall wilfully 
insult the judge of a county court, or any juror, bailiff, 
clerk or officer of the court, during his sitting or attend- 
ance in court, or in going to or returning from the court, 
or shall wilfully interrupt the proceedings of the court, or 
otherwise misbehave in court, any bailiff or officer of the 
court may, with or without the assistance of any other 
person, by the order of the judge, take the offender into 
custody and detain him until the rising of the court; and 
the judge may commit the offender to prison for any time 
not exceeding seven days, or impose upon him a fine not 
exceeding five pounds, and in default of payment commit 
him to prison for a time not exceeding seven days, unless 
(a) 9 & 10 Victoria, chapter 95. 
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the fine be sooner paid. In my own experience I have 
known a very few instances of the exercise of this power 
to the extent of persons being detained in custody until 
the rising of the court, and only two to any further extent. 
In one of these two instances a person was fined for an 
insult to the judge, and misbehaviour in court. In the 
other a person was committed to prison for seven days, 
his misbehaviour being manifest and gross prevarication, 
and the example having a perceptibly beneficial effect on 
the conduct of witnesses at subsequent courts. I remember 
similar beneficial results from commitments for prevarication 
made by judges of the superior courts in the exercise of 
their power to commit for contempt. The immediate 
effect of a commitment for prevarication, as an example, 
is greater than that of a prosecution for perjury ; the result 
of the latter being seen at a period indefinitely postponed, 
and being most uncertain. But false evidence may be 
consistent throughout, and therefore not be prevarication, 
the essence of which is the inconsistency of different parts 
of the evidence of the offender. In a clear case of perjury, 
not being prevarication, the proper course, to bring the 
false witness to punishment, is for the court to order a 
prosecution for perjury. For this purpose ample powers 
are given, by an act of parliament passed in 1851 (a). 

Reading my next lecture you will perceive that the 
common law power, of a court of record, is exercised in 
respect of contempts not within the definition of the statute 
power of the county court. Though each one of these 
powers resembles the other; yet also each differs from the 
other: nullum simile est idem. It may follow, in the 
absence of authority I do not say it does follow, that the 
' express power excludes the implied power : expressio unius 
est exclusio alterius. 

(a) 14 & 15 Victoria, chapter 100, section 19. 
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You will understand better the common law power of a 
court of record to commit for contempt, if I now give a 
few instances of its having been exercised. 

In 1821 (a), a person named Davison was tried before 
Mr. Justice Best, at that time a judge of the King's Bench, 
afterwards Lord Wynford, Chief Justice of the Common 
Pleas, for a blasphemous libel. In a defence, which 
Davison read, he reviled the Christian religion, and at- 
tacked the characters of persons not before the court, and 
therefore not able to defend themselves. The judge 
having admonished him, in vain, more than once, to dis- 
continue his misconduct, said, at length, he must use means 
to restrain him. Davison rephed : " My lord, if you have 
" your dungeon ready, I will give you the key." For this 
contempt the judge fined 'him twenty pounds. Afterwards, 
for reviling the Holy Scriptures the judge fined Davison 
forty pounds, and for defaming the bishops another forty 
pounds. Davison making a submission, the nature of 
which is not stated in the report, the judge took off the 
fines. The defendant having been found guilty, a motion 
was made for a new trial, on the ground that the impo- 
sition of the fines so intimidated the defendant, that he 
(a) The King v. JDavison, i Barnewall & Alderson, 329. 
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omitted some most material parts of his defence. The 
Court of King's Bench refused a new trial, and the judges 
expressed their approval of the imposition of the fines. 

In another case (a), a witness for a prosecution struck the 
defendant, in the lobby of the court, after the close of the 
trial. The witness was brought into court, and the judge, 
Mr. Justice Coleridge, committed him to custody for three 
days for the contempt. 

Lord Cottenham, when Lord Chancellor (S), committed 
to prison a suitor in Chancery, who was a barrister and 
a member of parliament, and who, after attending as 
counsel before one of the masters of the court, addressed 
to the master a letter, expressed in threatening terms, to 
induce him to alter an opinion he was supposed to have 
formed on the case. 

In 1856, Vice-Chancellor Stuart (c) committed to prison 
a plaintiff in Chancery for writing to the defendant a letter 
threatening that, if the suit should go up for judgment, he 
would be prosecuted for swindling, perjury and forgery. 
The Vice-Chancellor quoted these words, spoken by Lord 
Cottenham in the preceding case : " The power of committal 
" is given to courts of justice for the purpose of securing 
" the better and more secure administration of justice. 
" Every writing, letter or publication which has for its 
" object to divert the course of justice is a contempt." 
The Vice-Chancellor added : " A threatening letter must 
" be considered as having equally that object, whether 
" addressed to a suitor seeking justice, or to a judge or 
" officer of the court." 

When by one indictment several persons are charged with 
high treason or felony, they may, if they think fit, by chal- 
lenging separately the jurors who are called, be tried sepa- 
rately. When this is done, the prisoners are said to sever 

(o) The King v. Wigley, 7 Carrington & Payne, 4. 
\b) Lechmere CJiarlton's Case, 2 Mylne & Craig, 216. 
(c) Smith V. Laheman, 26 Law Journal, New Series, Chancery, 
305. 1856. 
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in their challenges. Some objecting to some jurors, others 
objecting to other jurors, it might be that of those who are 
summoned there would not be twelve left unchallenged. 
The prosecutor is thus driven to put some of the prisoners 
on their trial separately from others, usually one at a time. 
You have read of the Cato street conspiracy which led to 
the trials in 1820, of Thistlewood and several others for 
high treason. The prisoners being charged by one in- 
dictment, and being tried before a commission of gaol 
delivery for the gaol of Newgate, severed in their chal- 
lenges, and the Crown lawyers put them on their trials one 
at a time. At the commencement of the first trial, that of 
Thistlewood, the Chief Justice Abbott, afterwards Lord 
Tenterden, strictly prohibited the publication of the pro- 
ceedings on that or any other day, until all the trials 
should be brought to a conclusion. After the conclusion 
of the second trial, that of one Ings, and before the com- 
mencement of the third, Clement, the publisher of the 
Observer newspaper, published in it a fair, true and 
impartial account of the evidence. The court of gaol de- 
livery treated this disobedience of their order as a con- 
tempt, and ordered Clement to attend the Court to answer 
for it. The order for his attendance was served at his 
office, and he did not attend in pursuance of it. The 
court fined him five hundred pounds for the contempt. 

To make my account of this case clear to you, I am 
obliged to anticipate some parts of my lectures on the 
constitution of courts relatively to each other ; but I will 
endeavour to say now, on this subject, just enough for my 
present purpose. The Court of Queen's Bench has the 
superintendence of all inferior criminal courts, restraining 
them, if they exceed their jurisdiction, correcting their 
errors, and in other respects keeping them in order. Of 
these inferior courts the court of gaol delivery is one. That 
the legality of the order fining Clement might be ques- 
tioned, an application was made to the Court of King's 
Bench for a writ called a certiorari, to remove the order 
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into that court (a). The application was resisted, and, after 
argument, the writ was refused, the ground of the refusal 
being that the Court of King's Bench thought that the 
imposition of the fine was perfectly legal. 

Precedents were cited of courts making orders forbidding 
the pubUcation of evidence pending trials, and instances 
were mentioned of such orders having been disobeyed, but 
there did not appear to be any instance of any person 
being punished for disobeying any of them. Irrespectively 
of precedents, the counsel and afterwards the judges argued 
the propriety and expediency of an order prohibiting the 
publication of evidence until the case in which it is given 
is closed; and the judges treated the several trials on one 
indictment as one proceeding. In the argument as to the 
propriety of the rule the counsel for Clement had, I think, 
greatly the advantage of their adversaries and of the judges; 
for it seemed to me, reading the arguments, which I desire 
you also to read, that the unquestionable advantages of 
presenting to the public from day to day true accounts of 
the proceedings of a court of justice, greatly outweigh the 
disadvantages which the publication of them might cause. 
I confess I should have been better pleased if, on this 
occasion, the Court of King's Bench engaged in reality, 
though not in form, in judicial legislation, had given a 
decision, that an order prohibiting the publication of evi- 
dence is contrary to good policy, unreasonable iand void. 

To my mind one argument has presented itself, ap- 
pearing to me to be entitled to weight : that the delivery 
of evidence in an open court to which the public has a 
right of access, being itself a publication of the evidence, 
it is nugatory to say that the evidence shall not be 
published. It is already published. If such an order 
is available for any purpose, it can only be to prevent 
printed reports. It cannot stop the mouths and pens of 
byestanders, and prevent their imperfect reports in con- 
versation, and by means of letters. It gives a mischievous 
currency to reports likely to be imperfect or incorrect, and 
(a) The King v. Clement, 4 Barnewall & Alderson, 218. 
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impedes those which are likely to be true. This is one of 
a few instances in which the law seems to shrink from the 
means of truth, because of the possibility that the truth 
may work mischief. 

You may consider my presumption in questioning 
the policy and legality of the decision of the Court of 
King's Bench, the greater when I tell you that in the same 
case the Court of Exchequer gave a similar decision. 
Writing in the country I am not able to see a report of 
the proceedings in the Exchequer ; but a digest enables me 
to give you an intelligible account of them. 

When a fine is imposed by a court of record, the pay- 
ment of it to the Crown is enforced by the process of the 
Court of Exchequer, being the court the original and 
proper jurisdiction of which concerns the revenues of the 
Crown. That the Exchequer process may be issued, an 
extract, called an estreat, of the record of the order im- 
posing the fine is transmitted to the court. In technical 
language the fine is said to be estreated. 

The order imposing the fine on Clement having been 
estreated, its legality was questioned before the Exchequer, 
and that court decided (a) that the fine had been lawfully 
and most properly imposed. 

The legality of an order of either of the four superior 
courts for the punishment, by fine or imprisonment, of any 
person for contempt of the court cannot be questioned in 
any other court. For instance, in the year 1850, a prisoner 
was brought by means of a writ of habeas corpus, before 
the Court of Queen's Bench, and the return to the writ 
stated a commitment by the Court of Chancery for a 
contempt, the contempt being a disobedience of an order 
of the Court of Chancery ; the Court of Queen's Bench 
refused to receive affidavits to show that the Lord Chan- 
cellor who made the order was an interested party (6). 

(a) Be Clement, 11 Price, 68. 

(J) Re Dimes, 19 Law Journal, New Series, Queen's Bench, 308. 
1850. 
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In this case Mr. Justice Erie thus explained a difference, 
in respect of the power to punish for contempt, between 
the superior courts and inferior courts : " There appears to 
" me to be a very clear distinction between the present 
" case and those cited of the quarter sessions and inferior 
" jurisdictions. In those cases the proceedings are, by the 
" law of the land, subject to our review, but no certiorari 
" lies from this court to the Court of Chancery to remove 
" proceedings taken there for the purpose of inquiring 
" whether they are regular or not." 

You bear in mind Clement's case cited in my last lecture, 
in which an order of the Chief Justice of England and 
other commissioners of gaol delivery was brought, as an 
order of an inferior court, before the Court of King's 
Bench, and its legality was discussed. 
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Blackstone, quoting a passage from Coke, says : " The 
" whole of the law and custom of parliament has its 
" original from this one maxim ; ' that whatever matter 
" ' arises concerning either house of parliament, ought to 
" ' be examined, discussed and adjudged in that house to 
" ' which it relates, and not elsewhere' " {a). 

Consistently with this maxim, each of the two houses of 
parliament has a privilege or prerogative resembling that 
of a superior court of record : the legality of an order of 
either house for the punishment of a person adjudged by 
the house to be guilty of a contempt of it, cannot be in 
any manner questioned. 

Every superior court of record, and each house of par- 
liament is said to be the sole judge of contempts offered to 
itself, and no other tribunal has a power to review its ad- 
judication in respect of a contempt. Tribunals, possessing 
this arbitrary power, ought to be most careful to repress, in 
the exercise of it, every resentful feeling. Unless they 
succeed in doing this, their power may become a practical 
infringement of the rule : nemo debet esse judex in propria, 
causS,. 

Speaking in my fifty-third lecture of several courts of 
record I did not mention the highest of all, the House of 

(ffi) 1 Blackstone's Commentaries, 163 ; 4 Coke's Institutes, 15, 
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Lords. My reason for this omission was, that though the 
House of Lords has, in its character of a court of record, 
the same power as any other court of record, to commit 
for contempts, it has also, like the House of Commons, the 
same prerogative in its still higher character of a branch of 
the legislature. 

The House of Commons is not only not a court of record, 
hut it is not in any respect a court. It is for this reason 
that, according to the common law, it has not the authority 
incident to every court, that of administering an oath. For 
particular purposes many acts of parliament have con- 
ferred on the house, or on its Speaker, or on its com- 
mittees or its officers, power to administer oaths, but these 
Special powers do not make it a court. By an act of 
parliament (a), a power is conferred on a parish constable 
to administer an oath to the valuers of goods distrained for 
rent; but this does not make a constable a court. The 
illustration is not the worse for the comparison being 
between widely different authorities, — one of the states of 
the realm, and one of the inferior ministers of the law. 

In the journals of parliament you may read of some 
startling commitments, as for contempts, for affronts and 
injuries to peers and commoners, having no relation to the 
circumstance of their being members of parliament. For 
many years this abuse of power has ceased, and it is the 
practice of each house to inflict punishment for those acts 
and omissions only, which can be deemed contempts of the 
house itself. 

To illustrate the parliamentary power in respect of con- 
tempts, and its exemption from all control, I shall refer to 
a few only of the cases in which it has been exercised. 

Many years ago, the House of Lords voted that a person 
named Flower had been guilty of a breach of privilege in 
publishing a libel upon a member of the house, and 
ordered him to pay a fine of a hundred pounds and to be 

{a) Statute 2 William and Mary, session 1, chapter 5, section 2. 
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imprisoned six months and until payment of the fine. By 
means of a writ of habeas corpus he was brought before 
the Court of King's Bench (a), which refused to discharge 
him from custody. 

More recently the House of Commons voted that a 
person named Hobhouse had by the publication of a libel 
on the house been guilty of a breach of their privileges, and 
they ordered him to be committed to Newgate during their 
pleasure. Upon his being brought into the Court of King's 
Bench (b), in pursuance of a writ of habeas corpus, the 
court refused to discharge him from custody. 

In 1844, the House of Commons ordered a person 
named Howard to attend at the bar of the house to be 
examined touching some matters under discussion. The 
order not having been obeyed, the house ordered that How- 
ard should be sent for and brought before it, in the cus- 
tody of the serjeant-at-arms, and that the Speaker should 
issue his warrant accordingly. The Speaker signed a 
warrant which, reciting that the House of Commons had 
ordered that Howard should be sent for in the custody of 
the serjeant-at-arms, required and authorized the serjeant- 
at-arms to take him into custody. 

Howard, having been arrested in pursuance of the 
warrant, brought an action in the Court of Queen's Bench 
against the serjeant-at-arms for an assault and false im- 
prisonment. The question whether the warrant justified 
the arrest was argued (c) at great length by counsel and 
by the judges whose opinions differed. 

According to the opinions of the majority of the judges. 
Lord Denman, the Chief Justice, Mr. Justice Coleridge 
and Mr. Justice Wightman, the Court of Queen's Bench 
decided that the general warrant, not stating any offence, 
nor any adjudication of any offence, nor any charge of any 

(a) The King v. Flower, 8 Durnford & East, 314. 

(b) The King v. Hobhouse, 3 Barnewall & Alderson, 420. 

(c) Howard v. Gosset, 14 Law Journal, New Series, Queen's 
Bench, 367. 1845. 
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offence, nor any ground or reason for taking Howard into 
custody, was bad and did not justify his arrest, and that 
the action was maintainable. 

Though the arguments of the judges have reference 
rather to the form of the Speaker's warrant in the par- 
ticular case than the general power of the House of Com- 
mons to commit for contempts, they contain passages 
asserting, in eloquent and convincing terms, that the law 
of the land is as supreme over the House of Commons 
as it is over the Crown, or any other lawful authority. 
This is the proposition which Lord Denman and his then 
colleagues in the Queen's Bench had, a few years before, 
asserted in Hansard's case, and which the House of Com- 
mons had at that time disregarded. 

The decision in Howard's case was brought before the 
Court of Exchequer Chamber, consisting, when sitting as a 
court of appeal from the Queen's Bench, of the judges of 
the Common Pleas and Exchequer (a). The judgment of 
the Exchequer Chamber, reversing the decision of the 
Queen's Bench, was delivered by Mr. Baron Parke, now 
Lord Wensleydale. 

The judgment states, as indisputable, principles which 
I reduce to three propositions ; — the first being, that the 
House of Commons, forming the great inquest of the 
nation, has a power to order the attendance of witnesses, 
and in case of disobedience, to order them to be brought 
to the bar to be examined. An alleged power to ord-et a 
witness to be brought in custody to the bar, without a 
previous order for his attendance, had been referred tdMii 
the Queen's Bench ; but the Exchequer Chamb6l- declined 
to express an opinion as to the existence of such a power." 

The second of the three propositions is, that if a per^ii 
ordered by the House of Commons to attend- and answer a 
charge of contempt and breach of privilege, wilfully dis- 
obeys the order, the house has power to order him to be 

(a) Gosset V. Howard, 16 Law Journal, New Series, Queen's 
Bench, 345. 1847. 
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taken into custody and brought to the bar to answer the 
charge. It may be remarked, that this proposition does 
little else than state a power implied in the general power 
to commit for contempts. 

The third proposition is, that the house alone is th? 
proper judge, when these powers are to be exercised. 

The judgment of the Exchequer Chamber contains 
references to the very general forms of writs of attach- 
ment for contempts issued by the superior courts, and 
contains this passage : " The possibility of abuse which 
" is urged as an objection to the power of either house to 
" issue its mandates in such a form, is no valid argument 
" to its existence. If it were, it would apply equally to all 
" the superior courts, which, without doubt, have the power 
" of issuing theirs, in the forms before referred to ; and it 
" would apply also to the other admitted legal powers of 
" these courts, which may be abused without adequate 
" remedy. In case of an improper exercise of this power 
" of attachment by a court of law or equity, or by either 
" branch of the high court of parhament, there can be no 
" appeal ; the only remedy is by application to the sense of 
*' justice of each court ; and it would be improper to 
" suppose that any one of them would be more likely to 
" abuse the power, or less likely to grant redress, than 
" another." 

In the judgment it is also said : " The difference between 
". the opinion of this court and that of the majority of the 
" Court of Queen's Bench is only this : that they construe 
" the warrant as they would that of a magistrate ; we 
" construe it as a writ from a superior court. The 
" authorities relied upon by them relate to the warrants 
" and commitments of magistrates ; they do not apply to 
" the writs and mandates of superior courts, still less to 
" those of either branch of the high court of parliament." 

I have now worked my way round to Hansard's case, 
ray point of departure into my long excursiori into the law 
of contempts. 
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After every dissolution of parliament the conduct and 
character of the dissolved House of Commons are subjects 
of history, and may be freely discussed and censured, 
without any fear of the disipleasure of the House of Com- 
mons for the time being. 

In Hansard's case the then House of Commons, though 
only a part of the legislature, and therefore not the legis- 
lature, set itself above the law, and in the exercise of the 
arbitrary power, its possession of which is recognized by 
legal authorities, punished, by a long imprisonment, minis- 
ters of the law and of courts of justice for acting, according 
to their bounden duty, in obedience to the law and to the 
legal process of the courts. This flagrant abuse of power 
leads to several serious reflections. 

Arbitrary power exercised by a popular assembly, es- 
pecially liable to be influenced by passion or prejudice, and 
to be moved by sudden impulse, may be, at the least, as 
dangerous to political and personal liberty as if exercised 
by the Crown. To me it seems, and I have lately con- 
sidered the subject with great care, that I might not 
express to you any hastily-formed opinions on the point, 
that the Crown itself might more safely than the House of 
Commons be entrusted with a power which it does not 
possess, like that of a court of record to commit for con- 
tempts or breaches of its privileges or prerogatives. One 
of my chief reasons for thus thinking is, that for every act 
of the Crown there are legally responsible ministers ; for any 
act of the House of Commons not any person is subject 
to any real responsibility ; and it is too well known, that 
the moral responsibility of a multitude of persons has but 
a slight effect upon them collectively or any of them 
separately. This last reflection serves to destroy the 
analogy insisted on between a superior court, consisting 
of a few judges responsible to parliament, and a house 
of parliament utterly free from legal responsibility. 

If ever an attempt should be made to disarrange our 
present happy balance of poHtical power, the chief danger 
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would be in the usurpation of unlimited power, not by the 
Crown, but by the House of Commons. Unlimited power 
is apt to become tyranny; and the tyranny of many is 
according to history, at the least, as oppressive as the 
tyranny of one. Now, we have seen that, according to a 
practice which appears to have the sanction of the law, the 
House of Commons may even now imprison any man at 
its own pleasure, without the legality of its order being 
in any manner questioned. A fearful use might, during 
an important political struggle, be made of this power by 
a House of Commons happening to be influenced by de- 
magogues. It would be wise and patriotic if, at this 
time, when good order prevails, and no attempts at change 
are made, otherwise than by regular legislation, the two 
branches of the legislature would, by a self-denying statute, 
subject the exercise of their power to imprison their fellow- 
subjects to the revisal, in each case, of the judges of aU 
the superior courts assembled. Those high magistrates 
made, by one of the wisest of our laws, independent of the 
Crown, are equally independent of either house of parlia- 
ment separately, and might be safely entrusted with this 
addition to their great powers. 

You must not think any part of this lecture inconsistent 
with my attachment, well known to you, to the valuable 
parts of the constitution which limit the prerogatives of the 
Crown. Consistent with my aversion to inordinate regal 
power is my still greater dislike and distrust of inordinate 
democratic power. 
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My anticipations, expressed at the close of my first series 
of these lectures, are not verified. Instead of making the 
sudden transition, then spoken of, I find myself gliding 
from one most important branch to other parts of con- 
stitutional law. 

Critics teach that every literary work, if it has not, 
ought to have, its one idea; and, moreover, if that idea is 
not apparent, it ought to be easily discoverable. Upon 
this point I do not leave you in the dark. However 
desultory you may have thought these lectures, they have 
not, 1 trust, failed to impress upon your minds the principle 
which I wish to be considered to pervade them, giving 
them, as I have before remarked, a sort of unity, to which 
they might otherwise have no pretence. The principle I 
mean is that insisted on in my first lecture, that the laws 
of England consist of the ancient customs and usages of 
the people of England. 

To this principle, I repeat, our written laws themselves 
may be referred; inasmuch as they derive their force from 
the ancient custom and usage of the people to obey acts of 
parliament. 

To this principle may also be referred the power of the 
Crown ; inasmuch as it is an ancient custom and usage to 
be governed by a monarch, a King or a Queen, whose title 
to sovereign power, and to the allegiance of the people, is 
transmitted by inheritance, according to the course of the 
common law in respect of private inheritances, adapted to 

II. I 
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the circumstance of the powers, rights, and duties of a 
monarch not being divisible. You remember my attempt 
to illustrate, by each other, the descent of the Crown, and 
the descent of private inheritances. 

But there is no known limit to the legislative power of 
parliament. It has been exercised by changing the suc- 
cession of the Crown itself; and so it happens, that the 
title of our present sovereign lady, the Queen, is derived 
from two blended sources : the common law rule, making 
the Crown hereditary, and the Act of Settlement making the 
Princess Sophia of Hanover the source from which the 
descent is traced. 

It is an ancient usage and custom, and therefore part of 
the common law, that the parliament, the supreme legis- 
lature of the kingdom, consists of three branches ; the 
King or Queen, the Lords, the Commons ; and that the 
separate assent of each is essential to the validity of any 
new law. The customs of parliament are themselves an 
important branch of the common law. In Blackstone's 
interesting and instructive chapter entitled, " Of the Par- 
liament/' you read : " The high court of parliament hath 
" its own peculiar law, called the lex et consuetudo Par- 
" Uamenti; a law which Sir Edward Coke observes is ab 
" omnibus gu€erenda, a mulHs ignorata, a paucis cognita. 
" It will not therefore be expected that we should enter 
" into the examination of this law with any degree of 
" minuteness ; since, as the same learned author assures 
" us, it is much better to be learned out of the rolls of 
" parliament, and other records, and by precedents, and 
" continual experience, than can be expressed by any one 
" man. It will be sufficient to observe that the whole of 
" the law and custom of parliament has its original from 
" this one maxim : that whatever matter arises concerning 
" either house of parhament ought to be examined, dis- 
" cussed and adjudged in that house to which it relates, 
" and not elsewhere." You perceive the bearing of this 
on the subject of the latter part of the last lecture. 
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Upon this last-mentioned principle the House of Com- 
mons has always persisted in the mischievous practice of 
trying disputed elections before committees, consisting 
formerly of all the members, and now of selected mem- 
bers of that house. This mode of trial has been changed, 
regulated and improved by acts of parliament. Neverthe- 
less, it has never obtained the confidence of the com- 
munity ; and an opinion prevails with some in favour of a 
proposal, that the Commons should give up this privilege, 
and permit disputed elections to be tried before one of the 
ordinary impartial tribunals sitting in Westminster Hall. 

In the exercise of a similar privilege the House of 
Lords, some years since, passed a resolution by which they 
effectually denied a seat in the house to Lord Wensleydale, 
a peer, whose patent limited his peerage to himself only for 
his hfe. By this resolution, acquiesced in by the Crown, 
the Lords asserted, as a principle, that, to confer a 
title to a seat in their house, a patent must create an 
hereditary peerage. In consequence of this resolution a 
patent was granted, giving the dignity of a peerage to 
Lord Wensleydale and the heirs male of his body. 

The majority of the Lords, who voted for the resolution, 
must have disregarded ancient precedents and mere legal 
reasoning, and must have decided according to their own 
views of expediency. In this case the Lords had a direct 
interest in resisting the royal prerogative, inasmuch as any 
ministry desiring to increase its influence in the upper 
house by creating new peers would more readily find 
talented men willing to accept life peerages, than properly 
qualified men willing to accept hereditary peerages. A 
man may possess an estate or a life income adequate to the 
dignity of a peerage enjoyed by him for life ; but not an 
estate which he could settle on his eldest son and his 
descendants to the exclusion of his other children. Now it 
is manifest that any considerable addition to the number 
of the peers tends to diminish the value of every peerage 
both in dignity and power. The interest of the Lords in 

i2 
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the question raised, as to the vaHdity of a claim by a peer 
for life to a seat in their house, justifies an opinion 
that it would have been more satisfactory, if there had 
been a judicial tribunal invested with the power to decide 
the question. 

It might be better if all claims to seats in either house of 
parliament could be made subjects of the jurisdiction of 
one of the superior courts of common law. For this 
purpose an act of parliament would be requisite. From 
time to time many parliamentary usages and privileges 
have been regulated, restrained or repealed by acts of 
parliament. Some, by disuse, have become obsolete. 
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History makes Englishmen regard as one of the most 
important of the customs of parliament, the usage which 
maintains the privilege of the Commons, that is, of the 
people at large, that all supplies of money to be raised by 
taxation shall begin by a vote of the House of Commons. 
The privilege is by some attributed to the fact of the people, 
the great body of taxpayers, being represented in that house ; 
by some to the probability that the Lords may be too 
much under the influence of the Crown to be entrusted 
with the power of voting supplies. 

A supply having been voted by the House of Commons, 
eftect is given to it by a bill, which, beginning there, and 
receiving the consent of the House of Lords, and the assent 
of the Crown, becomes an act of parliament. 

Another privilege of the Commons is, that a money bill 
cannot be altered or amended by the Lords. The only 
choice the Lords have is between consent and rejection. 
Of this a remarkable instance occurred in 1692. In that 
year an act was passed for raising money by means of a 
land-tax, the very land-tax which, as then assessed, is paid 
to this day. While the bill was passing through par- 
liament, the Lords inserted a clause, enacting, that the 
estates of peers should be valued by twenty of their own 
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order, instead of the commissioners named in the bill, being 
the principal gentlemen of every county. This clause, for 
which there were precedents, was rejected by the Commons. 
After a conference between the two houses, the Commons 
returned the bill to the Lords, with a brief intimation, that 
they were not to presume to alter laws relating to money. 
After another conference, the Lords waived what they 
protested to be their right to amend money bills. Read 
again Macaulay's account of this transaction. 

In the year in which I am writing, 1860, the House of 
Lords rejected a bill sent to them by the Commons for 
repealing the ancient excise duty on paper. Assertions 
were made by some persons, that by this rejection the 
Lords infringed on a constitutional principle, that the 
taxation of the people is to be regulated by the repre- 
sentatives of the people. There is no such principle im- 
plied in the privilege of the Commons, that all money bills 
shall begin in the House of Commons, and shall not be 
altered in the House of Lords. That privilege is quite con- 
sistent with that which is the true rule ; that a tax cannot 
be imposed or repealed, except by an act of parhament, 
originating in a vote of the House of Commons. Now the 
assent of the House of Lords is as essential to an act of 
parliament as the assent of the House of Commons. There 
is no distinction in this respect between an act imposing or 
repealing a tax, and any other law ; and there are no legiti- 
mate means of forcing the Lords to give their consent, 
otherwise than according to their own opinions. It is 
enough that they cannot alter a money bill ; it is for them 
to choose between assent and rejection. 

In consequence of the rejection by the Lords of the bill 
for the repeal of the paper duty, the Commons appointed a 
committee to search for precedents. The committee made 
a report, setting forth many precedents serving to establish 
the privileges of the Commons in respect of taxation, and 
a few instances of the exercise by the Lords of their right 
to reject money bills, and not one precedent inconsistent 
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with that right. The peivading principle is, that the 
Commons in the first instance grant, and the Lords then 
assent to, supplies to the Crown. 

Of this long report, which must henceforth be the text 
book of this part of our law, I shall, in this lecture, make 
use of those portions only in which are related the events 
of the years 1407 and 1628. 

In the year 1407, the ninth year of the reign of Henry 
the fourth, at a parliament holden in the abbey of Glou- 
cester, the Commons represented to the King that they 
were greatly disturbed by the King sending to them, for 
their consideration, a vote of the Lords in respect of an aid, 
deemed by the Lords proper to be voted to the King. The 
Commons afRrmed this to be in great prejudice and dero- 
gation of their liberties. It was then solemnly settled and 
recorded in parliament, that neither the Lords separately, 
nor the Commons separately, shall make any report to the 
King, of any grant granted by the Commons and assented 
to by the Lords, until the Lords and Commons are of one 
assent and of one accord ; and then, in manner and form 
accustomed by the mouth of the Speaker of the Commons. 
This great precedent is implicitly followed to this day. 
The terms grant and assent express sufficiently the distinct 
functions of the two houses, of one to propose supplies, of 
the other to assent or not to assent. 

In the year 1628, early in the great struggle between 
privilege and prerogative, the form of the preamble of a 
bill of supply was settled by a committee of the Commons, 
consisting of Sir Edward Coke, . Mr. Glauvilk, Mr. 
Selden and others, and, being excepted to by the Lords, 
was persisted in by the Commons. The form so settled 
was this : " Most gracious Sovereign, we your Majesty's 
" most faithful Commons have given and granted to your 
" Majesty." 

The tenor of the form settled in 1628, expressing the 
fact of the Commons granting supplies, is observed to the 
present time, though there are often deviations from the 
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very words then selected and arranged. The preamble 
of the act of parliament imposing, in April, 1860, an in- 
come tax of ten pence in the pound, is thus worded : 
" Most gracious Sovereign, — We, your Majesty's most 
" dutiful and loyal subjects, the Commons of the United 
" Kingdom of Great Britain and Ireland in parliament 
" assembled, towards raising the necessary supplies to 
" defray your Majesty's public expenses, and making an 
" addition to the public revenue, have freely resolved to 
" grant unto your Majesty the several rates and duties 
" hereinafter mentioned ; and do therefore most humbly 
" beseech your Majesty that it may be enacted ; and be it 
" enacted by the Queen's most excellent Majesty, by and 
" with the advice and consent of the Lords spiritual and 
" temporal, and Commons, in this present parliament 
" assembled, and by the authority of the same, as follows." 
It is impossible to suppose a precedent more precise or 
more decisive to the effect that, though taxation must 
begin by a resolution of the Commons, it must have the 
express sanction of each of the three distinct branches of 
the legislature. 

In July, 1860, the House of Commons, after a debate of 
two nights on the report of their committee to search for 
precedents, passed three vague resolutions, in which, by 
means of a little study, one perceives combined an as- 
sertion and an admission of one constitutional truth : that a 
bill relating to taxation, or to any of the details of taxation, 
must begin in the House of Commons, and may be rejected 
by the Lords. 

Doubtless the expressed opinion of the Commons, on 
any question of taxation, supplies an argument which 
ought to have great weight in the deliberations of the other 
house, but the Lords may sometimes think this argument 
outweighed by others, and then it is their right and their 
duty to disregard it. If they neglect this duty, they de- 
prive the community of one of the safeguards against 
hasty and unwise legislation, and unw^ise taxation : the de- 
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liberate consideration of every proposed new law, and of 
every proposed tax, by each of three differently constituted 
and independent estates of the realm. 

Keeping in view the fact that it is not a mere veto by 
means of which either branch of the legislature may reject 
a proposed law sanctioned by the other two, one wonders 
that the power of the House of Lords to reject a money 
bill could ever have been doubted. The positively and 
separately expressed assent of every one of the three 
branches is indispensable. A power to signify a veto 
might be lost by disuse. The frequent repetition of an 
express assent keeps alive the power to give or withhold it. 
Though the royal assent has not been for more than a 
century refused to a bill, having passed through both 
houses of parliament, the power to withhold it is as un- 
doubted as ever. Disuse has not impaired it, and occasions 
may possibly arise for the exercise of it. 

To the maintenance in former times of the great point of 
constitutional law, that the people cannot be taxed without 
the consent of parliament, we are in a great measure in- 
debted for the preservation of the country from despotic 
power. Of nearly equal value is the privilege of the 
Commons, that a supply of money to the Crown must 
begin by a vote of their house. It cannot be too carefully 
guarded. It adds force to the constitutional watchword, 
— grievances before supplies. 

Though there is never now reason for thinking this 
privilege in danger, great care is, in point of fact, always 
taken to avoid precedents which might impair it. After 
many struggles by the Lords against it, their acquiescence 
in this privilege has become habitual and complete. Those 
who manage the details of the business of their house, the 
Lord Chancellor, and the chairman of committees, are careful 
that any bill beginning there shall not, when sent down 
to the Commons, contain what is called a money clause : 
any clause which can be construed as imposing any pay- 
ment in any way resembling a tax. A clause of that sort 
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would certainly be rejected by the House of Commons, as 
a breach of privilege. The rule is applied not only to 
taxes for the general purposes of the government, but to 
taxes for limited purposes, such as turnpike tolls, and 
special purposes, such as rates for the improvement of a 
town, and even, as some think unreasonably, to penalties 
and fines for offences. 

It is a standing order of the House of Commons made 
in 1831, that if, by any bill sent down by the House of 
Lords to the Commons for their concurrence, any pe- 
cuniary penalty or forfeiture is imposed, varied or taken 
away, the Speaker shall report to the house, whether the 
object is to impose, vary or take away any pecuniary 
charge or burden, or whether the same relates only to the 
punishment or prevention of offences, and the house shall 
thereupon determine whether it may be expedient, in the 
particular case, to insist on the exercise of its privilege to 
originate all provisions respecting pecuniary penalties or 
forfeitures. 

Another standing order of the House of Commons made 
in 1849, declares to the effect that with respect to any bill 
brought from the Lords, whereby any pecuniary penalty, 
forfeiture or fee shall be authorized, imposed, appropriated, 
regulated, varied or extinguished, the house will not insist 
on its ancient and undoubted privileges : firstly, when the 
object is to secure the execution of the act, or the punish- 
ment or prevention of offences; secondly, when fees are 
imposed in respect of benefit taken or service rendered 
under the act, and in order to the execution of the act, and 
are not payable into the Treasury or Exchequer, or in aid of 
the public revenue, and do not form the ground of public 
accounting; thirdly, when the bill is a private local or 
personal bill. 
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As from the common law the king derives his power as the 
head of the legislature, involving the power to convoke, to 
prorogue, and to dissolve it, and the necessity of his assent 
to its acts, so from the common law he derives his executive 
power as the chief magistrate of the realm; it being an 
ancient custom and usage of the people to obey the king, 
as their chief magistrate. By the king are appointed the 
judges, by whom justice is administered, and the sheriffs, 
and other magistrates by whom the law is enforced and 
the public peace preserved. The king is the commander- 
in-chief of the land and sea forces of the nation. He ne- 
gotiates with other states on questions in which the 
country is concerned. He appoints ambassadors to foreign 
parts; enters into treaties, declares war and makes peace. 
He confers peerages, and other distinctions of rank. By 
his officers the public revenue is collected and expended. 

All these and many other prerogatives and functions, 
which I cannot, in a rapid summary, attempt to enumerate, 
the king derives from the common law, consisting of the 
ancient customs and usages of the people with reference to 
the subject-matters of those prerogatives and functions. 
Many of them have been modified by acts of parliament; 
all, according to the now well-established usage, are ex- 
ercised by the sovereign with the advice and assistance of 
ministers, who are responsible for the advice they give, 
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and for their own conduct in the transaction of pubhc 
affairs. A delinquent minister, or, indeed, any person 
accused of a high crime and misdemeanor, may, as you 
know, be brought to justice by means of an impeachment, 
presented by the House of Commons, as the grand inquest 
of the realm, to the House of Lords, the tribunal before 
which the impeachment is tried. The prosecution is con- 
ducted by a committee of the House of Commons, the 
members of the committee being called managers. On 
the occasion of every such trial the House of Lords is pro- 
perly called the High Court of Parliament. 

Having diligently read history, you are well acquainted 
with the functions of the House of Lords as a court of 
justice for the trial of peers and peeresses for treason or 
felony, or misprision (concealment) of either. This juris- 
diction originates in the ancient custom and usage that an 
accused person is to be tried by his equals : — pares, peers. 
In England there are but two orders of men, the peers of the 
realm and the commons. The sons of peers are commoners. 
They are noble only by courtesy. We, fortunately, have not, 
as some countries have, a third order, that of slaves or 
serfs, subjects of property. Thus a peer of the realm is 
tried by his peers, tlie members of the House of Lords. A 
commoner is tried by twelve of his peers, a jury. If you 
ask how it is that this privilege of the peers is confined 
to treason, felony, and misprision of either, and that they 
do not enjoy it when tried for misdemeanors, I am not 
ready with an answer. There are misdemeanors of greater 
enormity than many felonies. If Blackstone's suggestion 
of a reason for the privilege is right, that the great are 
always obnoxious to popular envy, and, were they judged 
by the people, they might be in danger from the prejudice 
of their judges, the reason seems as applicable to a trial for 
an aggravated misdemeanor, especially if of an infamous 
character, perjury for instance, as to any trial for felony. 
Accused of a misdemeanor, a commoner is tried by his 
peers : a peer is not so tried ; he is tried by a jury of 
commoners. 
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For the trial of a peer, the course of proceeding is this : 
— A bill having been preferred before an ordinary grand 
jury, and by them found true, the indictment is removed 
into the House of Lords, which, if parliament is then sitting, 
is called the High Court of Parliament; or, if it is not 
then sitting, the Court of the Lord High Steward. In 
either case the president is an officer appointed for the 
occasion, and called the Lord High Steward. There is this 
difference between the High Court of Parliament and the 
High Steward's Court, that in the former all the peers are 
judges both of law and fact, the high steward voting as 
one of them. But in the latter he is the sole judge of 
matters of law, the other lords only trying questions of fact, 
like a jury. 

A still more important distinction exists with respect to 
trials of peers for felonies. Of the High Court of Parlia- 
ment, all the peers of the realm who choose to attend are 
members ; but of the High Steward's Court, those lords 
only are members who may be selected by him, and are 
summoned by his direction. As respects treason, this 
power, which might be made by the Crown and its officer, 
the lord high steward, the means of crushing noblemen 
hostile to the ministry for the time being, ceased after the 
end of the dynasty by which it was most likely to be 
abused. After the revolution an act of parliament (a) was 
passed, enacting that, upon every trial of a peer for treason 
or misprision of treason, all the peers who have a right to 
sit and vote in parliament shall be summoned at least 
twenty days before the trial; and every lord appearing 
shall vote in the trial. In the trial of a peer the decision is 
by the majority ; but a majority cannot convict unless it 
consists of twelve peers at the least. The peers are not 
sworn, as jurymen are, to give a true verdict according to 
the evidence. At the close of the trial each peer separately 
votes " Guilty, upon my honor," or " Not guilty, upon 
my honor." 

(a) 7 William III., chapter 77. 
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The House of Lords has, by the common law, other ju- 
dicial functions than those spoken of in the last lecture. 
It is, under the name of the High Court of Parliament, a 
court of ultimate appeal from the superior courts of common 
law, the King's Bench, called during the reign of a female 
sovereign the Queen's Bench, the Common Pleas, and the 
Exchequer, and from the High Court of Chancery, and from 
the Courts of Probate and Divorce. 

The Chancery is the only now existing court of equity, 
of general jurisdiction over the whole kingdom. Of equity, 
in the peculiar sense in which English lawyers use the 
word, and of the Court of Chancery, I shall treat in future 
lectures. The Courts of Probate and Divorce I shall also 
reserve for future consideration. At this moment, 1 shall 
speak only of appeals from the superior common law 
courts. 

As lawyers call that a criminal court in which criminals 
are tried, and its process criminal process, so, almost as 
absurdly, a court to which an appeal can be made is usually 
called a court of error. This strange phrase is meant to 
express that the function of the court is to correct the 
errors of other courts. The phrases criminal court, court 
of error, and other phrases of the sort, the use of which I 
shall not be able to avoid, may serve to remind you of the 
solecism " mad-doctors," meaning physicians who have the 
care of lunatics. 
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The process by which a cause is brought into a court of 
error is called a writ of error. It is issued in the name of 
the Queen out of the Court of Chancery ; and it commands 
the transmission to the court of error of a transcript of the 
record and proceedings in which error is alleged to exist. 

By the common law, as amended by a statute passed in 
the reign of Queen Elizabeth (a), the House of Lords was 
the court of error in respect of some classes of proceedings 
in the King's Bench ; and a court called, from the place 
where it sat, the Exchequer Chamber, consisting of the 
judges of the Common Pleas and the barons of the Ex- 
chequer, was the court of error in respect of other classes 
of proceedings in that court. 

By the common law, a cause in the Court of Common 
Pleas might be removed by writ of error into the King's 
Bench, and, after a decision there, by another writ of 
error, into the House of Lords. 

Formerly, the Court of Exchequer, besides having its 
present jurisdictions as a court of common law and a court 
of revenue, to which jurisdictions I shall more especially 
refer in the course of these lectures, was a court of equity. 
Many years since, its jurisdiction in equity was taken from 
it by act of parliament. By the common law, a cause on 
the law side, as it was called to distinguish it from the 
equity side, of the Court of Exchequer, might be removed 
by a writ of error into a Court of Exchequer Chamber, 
consisting of the lord chancellor, the lord treasurer, and 
the judges of the King's Bench and Common Pleas j and 
thence, by writ of error, into the House of Lords. 

By force of an act of parliament made in 1830 (S), " for 
" the more effectual administration of justice," the court of 
error, in respect of all the three superior courts of common 
law, is now the Court of Exchequer Chamber, consisting, 
in the case of an appeal from the King's Bench, of the 
judges of the Common Pleas and the barons of the Ex- 

(a) 27 Elizabeth, chapter 8. 

(i) 11 George IV. & 1 William IV., chapter 70, section 8. 
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chequer; in the case of an appeal from the Common Pleas, 
of the judges of the King's Bench and the barons of the 
Exchequer; and, in the case of an appeal from the Ex- 
chequer, of the judges of the other two courts. 

Appeals can thus be made from the King's Bench to the 
Exchequer Chamber in criminal cases as well as in civil 
causes. 

After a decision in the Exchequer Chamber an appeal 
lies, by means of another writ of error, to the House of 
Lords. 

The Common Law Procedure Act of 1854, giving rights, 
not previously existing, to appeal against decisions of the 
superior courts not being the proper subjects of writs of 
error, makes the Exchequer Chamber and the House of 
Lords, successively, courts of appeal from the superior 
courts of common law, in the several cases in which it so 
gives, for the first time, rights of appeal. 

Having now disposed of the judicial functions of the 
House of Lords, except as a court of appeal in equity, and 
except as the court of appeal from the Courts of Probate 
and Divorce, I shall, in my next lecture, proceed to con- 
sider those of the superior courts of common law. 
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The original and proper function of the Court of Queen's 
Bench is the administration of the laws for the repression 
of crimes, styled the criminal law. This jurisdiction it still 
retains, exclusively of the other two superior common law 
courts. 

The original and proper function of the Court of Ex- 
chequer is the administration of the laws relating to the 
public revenue. This jurisdiction it still retains, exclusively 
of the other two courts. 

The original and proper function of the Court of Common 
Pleas, which has been sometimes called the Common Bench, 
is the administration of justice between the subjects of the 
realm in respect of their property and their contracts, and 
all injuries not treated as crimes against the community, 
Aptly enough, this is said to be a civil jurisdiction {civis, 
civilis), as distinguished from a criminal jurisdiction. The 
name of each court serves to express well the nature of its 
original and proper jurisdiction. 

Formerly, the Court of Common Pleas had exclusive 
jurisdiction in a variety of causes called real actions, re- 
lating to real property (landed property), all of which, 
except two, were abolished by an act of parliament made 
in 1833(a). 

(a) 3 & 4 William IV., chapter 27, section 36. 

II. K 
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The clause by which real actions are put an end to con- 
tains a list of most of them ; the names of many being 
curious specimens of ancient law jargon. Many of these 
actions had become obsolete. One good effect of the 
enactment is to relieve you and other law students from all 
occasion to burthen your minds with an enormous. mass of 
what was called learning, the greater part being unin- 
teresting to the degree of being repulsive. 

The statute is entitled, " An Act for the Limitation of 
Actions and Suits relating to Real Property, and for sim- 
plifying the Remedies for trying the Rights thereto." It 
carefully saves from the effect of its repealing clause the 
action of ejectment, which is now the only mode, except in 
the two cases just referred to, of asserting at law, as dis- 
tinguished from equity, a disputed title to real property. 
An ejectment may be brought in any one of the three 
superior common law courts, at the option of the plaintiff. 

Of the two real actions not abolished, one, called the 
writ of dower, is the remedy of a widow against the heir of 
her husband, or other person withholding her dower ; the 
other, called a writ oi quare'impedit, is the remedy of the 
patron of an ecclesiastical benefice against a bishop or other 
person impeding his right of presentation. 

With the exception of the two real actions just men- 
tioned, and which are of rare occur^'ence, the three common 
law courts have now co-ordinate jurisdiction in all matters 
relating to property, to contracts, and to injuries not re- 
garded as crimes. 

From this jurisdiction, as will be explained in my lectures 
on equity, are excluded many wrongs and transactions in 
respect of which there can be found no remedy except in 
the Court of Chancery. From it are also excluded many 
causes of action, though not all, in respect of which the 
modern county courts have jurisdiction. This is also a 
subject I shall refer to hereafter. 

I speak of the jurisdiction of the three courts as co-ordi- 
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nate, not only in the sense of there being no appeal from 
any one to either of the others separately, but also because 
any person intending to sue another for the recovery of 
property, or in respect of any breach of a contract, or iii 
respect of any injury to his property or person, may select 
any one of the three in which to bring his action. 

That the Queen's Bench and Exchequer have, in com- 
mon with the Common Pleas, this extensive jurisdiction, 
originates in usurpation confirmed by usage. Until not 
many years ago the law of England, or rather its adminis- 
tration, was defaced by innumerable fictions, most of them 
idle inventions. Nearly all have been got rid of in the 
course of modern legislation. It would disturb your atten- 
tion from the proper subjects of your present studies now 
to give instances of these absurdities. As to the fiction by 
means of which the Court of King's Bench usurped a 
general jurisdiction in civil causes, I may perhaps, in con- 
versation, amuse you by relating its details. At best, it 
can be regarded now only as a trifle, interesting to a mere 
legal antiquarian, or as a puerile fiction — one of the many 
in which our predecessors in the practice of the law seem 
to have delighted. 

The fiction to which the Court of Exchequer had re- 
course was more respectable. To bring a suit in the Court 
of Exchequer, the plaintiiF suggested in his plaint that by 
reason of the defendant not paying him what he demanded, 
he, the plaintiff, was the less able to pay the king, in his 
exchequer, the money he owed him. By this suggestion, 
usually false, but that was thought of no consequence, it 
was pretended that an interest was given to the king in 
respect of his revenue ; and the cause was made a subject 
for the interference of the Court of Exchequer. The writ 
by which the action was commenced, and in which the 
fiction was repeated, was called a quo minus. 

Thus, by ancient usages and customs ; ancient, though the 
origin of some of them is known ; the superior common law 

k2 
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courts have a very extensive co-ordinate jurisdiction. This 
jurisdiction, in some respects usurped, extended by fresh 
usurpations, generally acquiesced in, and strengthened by 
usage, recognized and confirmed by writs called original 
writs, issuing in the king's name from the Court of Chan- 
cery, and having the effect of assigning particular suits to 
one or other of the three courts, has been so recognized, 
amended and regulated by many acts of parliament, that it 
may be said to exist now by direct legislative sanction. 

Formerly, writs of the sort just mentioned, and which 
were called original writs, formed one of the most technical 
and unattractive of the subjects of a law student's reading, 
and of a lawyer's practice. They are now abolished, and 
the writs themselves, and the fictions which were main 
features of most of them, are now unworthy of your atten- 
tion, unless when the form of one of them happens to 
enunciate a rule of law. Of this you remember an instance 
in my lecture on the liabilities of innkeepers. 

Without information which you may never have a motive 
for acquiring, you can never know how comparatively 
simple in all respects have the process, pleadings and pro- 
ceedings of all our courts of justice been made by modern 
legislation. A most complicated, dilatory and costly sys- 
tem, full of difficulties, snares and dangers, frequently 
leading the tribunals astray from real questions into ques- 
tions of form and precedent, and often in other ways 
causing the miscarriage of justice, has, by successive 
changes, been converted into a system, not without faults, 
but which, comparatively with that which it has super- 
seded, is simple, summary and inexpensive, ahd well calcu- 
lated to bring to the consideration of the courts the true 
questions to be decided. 

All actions at law, except the two surviving real actions, 
and except the action of ejectment, are called personal 
actions. By force of an act passed in 1852 (a) to amend 
(a) 15 & 16 Victoria, chapter 76. 
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the process, practice and mode of pleading in the superior 
courts of common law, a writ, called a writ of summons, is 
the only writ for the commencement of any personal action 
in any one of those courts. This writ, forms of which are 
prescribed by the statute, is issued, in the name of the 
Queen from the court, and commands the defendant to 
cause an appearance to be entered in the court in an action 
at the suit of the plaintiff, and gives him notice that, in 
default of his doing so, the plaintiff may proceed to judg- 
ment and execution. 

I am almost tempted by the ingenuity of the grotesque 
fictions which, until the year 1852, distinguished the action 
of ejectment, to speak now of the origin of this action : 
but really this abolished absurdity, fit, possibly, to be the 
subject of a casual conversation, is unworthy of a place in 
a lecture meant to be instructive. For a queer document, 
called a declaration in ejectment, which it was always most 
difficult to explain to a student, the statute I last referred 
to has substituted a writ, the form of which it prescribes, for 
the commencement of an action of ejectment in any one of 
the three courts. The import of the word " ejectment" serves 
to tell you that an action of ejectment is a proceeding in 
which a person asserts a right to the possession of real pro- 
perty in the possession of another. In this action, the right, 
if not disputed, is enforced in a summary wayj and, if it is 
disputed, the question can be brought to trial and decision. 

Thus it is that the writ, in its prescribed form, commands 
the appearance of the person in possession and of others 
entitled to defend the possession, or such of them as deny 
the alleged right, and informs them that, in default of their 
appearance, judgment will be signed, and they will be 
turned out of possession. 

Originally, the practice of the courts varied very greatly ; 
but is now made uniform by a succession of statutes en- 
acted for that purpose. To the details of this practice I 
shall have future occasions to refer. 
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Of the little exclusive jurisdiction of the Common Pleas, 
in respect of two real actions, I have said enough. The 
revenue jurisdiction of the Exchequer is of too technical a 
nature to be fit for this part of these lectures. Besides the 
criminal jurisdiction of the Queen's Bench, there are several 
important branches of jurisprudence with which that court 
alone can deal, and to some of which, as well as to its 
criminal jurisdiction, I shall have occasions to refer in the 
next and in succeeding lectures. 
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We will begin with the original criminal jurisdiction of the 
King's Bench, now the Queen's Bench. 

In times now remote this and other courts, branches of 
a court called aula regia, followed the king's person and sat 
in any place, in any part of the kingdom, in which he hap- 
pened to be. Whether, originally, the ordinary subjects 
of jurisprudence were so divided that three distinct courts 
were formed, all sitting in aul& regiS,, one for criminal cases, 
one for revenue cases, and one for common pleas or suits 
between private persons, or whether, originally, one great 
court called aula regia had a general jurisdiction over all 
three subjects, I consider a question of some difBculty, fit 
for investigation by a skilful law antiquarian. 

To remedy the inconvenience to private suitors of follow- 
ing the king's person to seek justice, it was one of the 
articles of Magna Charta that common pleas should not 
follow the king's court, but should be holden in some cer- 
tain place. " Communia placita non seqliantur curiam 
" nostram, sed teneantur in aliquo loco certo." In conse- 
quence of this article, the Court of Common Pleas has 
always since sat in Westminster Hall, the great hall of the 
king's palace at Westminster, the " certain place" probably 
intended, though not expressed, by the framers of the 
Great Charter. The Courts of King's Bench and Ex- 
chequer, though not mentioned in this article, have also 
for centuries sat in Westminster Hall ; though such of the 
original writs mentioned in the last lecture as were return- 
able in the King's Bench, always required the appearance 
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of the defendant on a day named in the court before the 
king himself wheresoever he might then be in England. 
This was another law fiction, the king often being in other 
places in England than Westminster, and it never being 
the practice for him to administer justice in person. 

At the beginning of every law term, a grand jury of the 
county of Middlesex, in which county Westminster is 
situate, is sworn and charged in the Queen's Bench. That 
court proceeds to the trial of any persons against whom 
indictments are presented by this grand jury for offences 
committed within their county. The trial is also by a 
Middlesex jury. 

By reason of the frequent gaol deUveries in former times 
at the Old Bailey for the city of London and for the 
county of Middlesex, and by reason of the establishment, 
some years since, of the Central Criminal Court for London 
and Middlesex, and for some parts of three of the adjacent 
counties, bills are seldom presented to, and, consequently, 
indictments are seldom found by, the grand inquest sworn 
and charged in the Queen's Bench. 

As, now that the Queen's Bench sits in Middlesex, it 
has an original jurisdiction in respect of offences committed 
in that county, so, I think, it v^ould have a similar juris- 
diction in respect of those committed in any other, in which 
it might at any time happen to sit ; and that it would, in 
like manner, be attended by a grand inquest of that county. 

Another branch of the original jurisdiction of the Queen's 
Bench is in respect of offences with which persons are 
charged by informations filed by the Attorney-General, or 
by an officer called the coroner and master of the Crown 
office. There cannot be any such information in respect 
of any treason or felony ; for neither of which can a person 
be tried without an indictment found by a grand jury. 

It is the practice for the Attorney-General to file in- 
formations only for great misdemeanors tending to disturb 
or endanger the government, and which it is necessary to 
repress by immediate prosecution and punishment. The 
power to file them has been less often exercised in our 
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time than in former times. It is a necessary part of the 
prerogative of the Crown, formerly greatly abused by the 
too frequent filing of informations for what were alleged to 
be seditious libels. Many similar publications are at this 
time overlooked as harmless ; and many are the less mis- 
chievous by reason of their being overlooked. The great 
jealousy with which these ex oflBcio informations, as they 
are called, have been regarded in parliament and by the 
people at large, has made our modern Attomies-General 
very averse to file them except in cases where their duty to 
do so is imperative. It may interest you to be now re- 
minded that the trial of the seven bishops took place upon 
an ex officio information, alleging their petition to the king 
to be a seditious libel. 

Infonnations filed by the coroner and master of the Crown 
office at the instigation of private prosecutors are of fre- 
quent occurrence. Formerly, this officer might, in his dis- 
cretion, file informations ex officio ; but, this power having 
been greatly abused in times preceding the revolution, an 
act of parliament was afterwards passed to the effect that 
informations shall not be filed by him without express 
direction by the court; and that the prosecutor shall give 
security for payment of the costs of the accused in the case 
of a failure of the prosecution. 

The idea of a criminal information is so associated with 
tliat of a libel, that I think it right now to say in more 
express terms than before, that, though not often met with 
in practice, except in cases of libel, a criminal information, 
whether ex officio, or by leave of the court, may be filed 
for any crime punishable by means of an indictment and 
not amounting to treason or felony. 

A criminal information being filed, process is issued to 
arrest the accused, who is either bailed or kept in prison 
to await the result. He pleads to the information. If he 
pleads not guilty, he is tried by a jury. If he pleads 
guilty, or if he is found guilty by the verdict of a jury, his 
punishment according to law is adjudged by the court. 
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A MOST important branch of the jurisdiction of the Queen's 
Bench is the superintendence of other courts of criminal 
jurisdiction. In treating of this power of the Queen's 
Bench, I shall take occasion to speak of the constitutions 
and powers of some of the courts in respect of which it is 
exercised. 

Of several of these courts the jurisdiction is so local, or 
in other respects so confined, or is so impaired by lapse of 
time, that it would be a waste of time to say anything of 
them now. Those that I deem of sufficient importance to 
be at this time considered, are the courts of oyer and ter- 
miner and gaol delivery, and the courts of quarter sessions 
holden in every county ; the former twice or oftener in 
every year ; the latter usually four times. 

And firstly, as to the courts of oyer and terminer and 
gaol delivery. You know the sensation made twice every 
year in a county town and its neighbourhood by the arrival 
of the judges of assize, as they are called. They derive 
the ordinary name of their office and of their court, the 
assizes, from the practice of sending them originating in 
the very ancient practice of commissioners or judges being 
sent into every county to take assizes ; that is, to try certain 
real actions so called. Real actions being now abolished, 
there are now never any assizes to take, though the name 
is still retained. You will read in Blackstone's Com- 
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mentaries that the judges on circuit sit in every county by 
virtue of five commissions, namely, a commission of the 
peace, a commission of oyer and terminer, a commission of 
gaol delivery, a commission of assize, and a commission 
of nisi prius. Looking at the corresponding passage in 
Stephen's Commentaries, you will perceive that, since the 
abolition of real actions, he omits the commission of assize. 
From this I infer that the four other commissions only are 
now in use. Of these the commission of the peace re- 
sembles, I believe, the commission always existing in every 
county, and from which the ordinary justices of the peace 
derive their authority. The commission of nisi prius is that 
by virtue of which the circuit judges try questions of fact 
arising in civil causes pending in the superior common law 
courts. On this subject I may have future occasion to 
speak. The immediate objects of our attention are the 
courts of oyer and terminer and gaol delivery. 

You know well that, England and Wales being divided 
into circuits, two of the judges of the superior courts of 
common law are, twice a year, assigned to each circuit. 
They are invested with adequate powers by separate com- 
missions for each county. Sometimes it is thought right to 
issue a special commission to deliver a particular county 
gaol at a particular time, either generally or of persons 
charged with certain crimes. Of the former sort are the 
winter assizes now becoming usual in some of the larger 
counties, in addition to those which occur in the spring and 
summer. Of the other sort was the special commission 
issued some years since, after an insurrection which was 
defeated at Newport by the mayor and a small body of 
soldiers, to deliver the Monmouth county gaol of persons 
detained on charges arising out of the insurrection. Some 
of the persons tried were found guilty of high treason. 

In a record printed at the end of the fourth volume of 
Blackstone's Commentaries, you may see a recitalof the com- 
mission of oyer and terminer, specifying almost all the many 
crimes of which men are capable, and directing the judges 
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to inquire, hear and determine of these and all other mis- 
deeds, offences and injuries whatsoever. It is suflBcient for 
me to say that from that commission, and from the com- 
mission of gaol delivery, the circuit judges take an autho- 
rity to try and adjudicate upon indictments presented by a 
grand jury sv^orn and charged by them, and upon indict- 
ments transmitted from former assizes by reason of the 
accused not having been in custody, or by reason of the 
absence of witnesses, or for some other good cause; or 
upon indictments transmitted from the court of quarter 
sessions in consequence of their happening to be found for 
crimes not within the jurisdiction of that court to try, 
though found by a grand jury sworn and charged byit; 
or in consequence of trials being adjourned from that 
court to the assizes, either by reason of their involving 
difficult questions, or by reason of the absence of witnesses, 
or for some other good cause. 

The commission of oyer and terminer, giving in express 
terms the power to inquire, by the oaths of good and lawful 
men (the grand jury), and to hear and determine all trea- 
sons, felonies and misdemeanors, is the commission that 
enables the judges to try prisoners indicted at the same 
assizes ; and the commission of gaol delivery is that which 
enables them to try indictments sent from former assizes or 
from the quarter sessions. 

It sometimes happens that a criminal information is tried 
at the assizes ; but this trial takes place under the com- 
mission of nisi prius, the cause being transmitted from the 
Queen's Bench in the same way as a civil action is sent by 
that court for trial. It is only with the jurisdiction to dis- 
pose of indictments that I am now concerned. 

Formerly, sessions of oyer and terminer for the city of 
London and the county of Middlesex, and for the delivery 
of the gaol of Newgate, were holden at the Old Bailey 
eight times a year. In the year 1834, an act of parlia- 
ment (a) established a court called the Central Criminal 
(a) 4 & 5 William IV., chapter 36. 
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Court, the judges of which are the Lord Mayor of London, 
the Lord Chancellor, all the judges of the superior courts 
of common law, many other functionaries specified in the 
act, and any other persons named from time to time by the 
Crown. To this court is addressed from time to time a 
commission of oyer and terminer for the city of London 
and the county of Middlesex, and certain specified parts 
of Essex, Kent and Surrey. The act directs the court to 
sit at least twelve times in every year in the city of London 
or in its suburbs. In point of fact, it always sits at the 
Old Bailey, the judges of the superior courts taking the 
evidence and charging the jury in the more important 
trials; the recorder of London, the common Serjeant of 
London, and the judge of the SheriflF's Court of London, 
in others. The grand jury is usually charged by the re- 
corder. 

The original jurisdiction of the circuit judges and of the 
judges of the Central Criminal Court acting as courts of 
oyer and terminer and gaol delivery, applies to all treasons, 
felonies and misdemeanors. 

Before the creation of the Central Criminal Court, the 
High Court of Admiralty, which still exists for other pur- 
poses, had jurisdiction in respect of all crimes committed 
on the high seas, or on the sea coast beyond the limit of 
any county. This court had by the common law and by 
statute (a) a jurisdiction in respect of deaths and mayhems 
in ships in great rivers below the bridges, though within 
the limits of counties. 

At common law, the High Court of Admiralty, the prac- 
tice of which was for the most part according to the civil 
law, tried criminals without a jury. That any Englishman 
should be tried, not by his peers, but by a single judge, 
was always Considered a grievance. By a statute made in 
the reign of Henry the Eighth (&), it was enacted in effect 
that every trial in the Court of Admiralty for a crime should 

(a) 16 Richard II., chapter 3. 
(S) 28 Henry VIII., ohapter 18. 
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take place before commissioners, and a jury of twelve men 
upon an indictment found by a grand jury, the course of 
proceeding being according to the law of the land. The 
commissioners usually appointed were the Lord High Ad- 
miral, or his deputy and others : among them being two 
common law judges who, in practice, tried the prisoners. 

The statute which established the Central Criminal 
Court (a), gave that court jurisdiction to inquire of, hear 
and determine offences committed on the high seas, or 
within the jurisdiction of the Admiralty of England, and 
to deliver the gaol of Newgate of prisoners committed for 
any offences alleged to have been so committed. 

A statute passed in 1844 (6) has given a similar jurisdic- 
tion to the courts of oyer and terminer and gaol delivery 
of every county; so that persons charged with offences 
committed at sea are now commonly tried at the assizes 
for the county within which is situate the port at which 
they arrive. 

The statute provides that nothing contained in it shall 
affect the jurisdiction of the Central Criminal Court, or 
restrain the issue of any special commission for the trial 
of persons charged with offences committed within the 
Admiralty jurisdiction. 

In respect of courts of oyer and terminer and gaol deli- 
very the Court of King's Bench is the immediate court of 
error. Of writs of error from that court to the Exchequer 
Chamber and thence to the House of Lords I have spoken 
in a former lecture. 

As you have read in one of my lectures on contempts, 
an order of an inferior court of criminal jurisdiction, not 
being a judgment, and, therefore, not being the proper 
subject of a writ of error, may be removed by a writ called 
a certiorari into the Queen's Bench that its legaUty may 
be there questioned. 

You know that a writ of error is a mode of appeal after 

(a) 4 & 5 William IV., chapter 36, section 23. 

(b) 7 & 8 Victoria, chapter 2. 
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judgment. Now it may happen to be right that before 
trial, and therefore before judgment, an indictment should 
be removed from an inferior court to the superintending 
court to be there disposed of. For this purpose a writ of 
certiorari may be issued commanding the court in which 
an indictment is found to send it to the Queen's Bench. 
A recent statute (a) provides to the effect that, except at the 
instance of the Attorney-General acting on behalf of the 
Crown, a certiorari shall not issue to remove an indictment, 
unless it be made to appear to the court from which the 
writ is to issue, that a fair and impartial trial of the case 
cannot be had in the court below, or that some question of 
law of more than usual difficulty and importance is likely 
to arise, or that for the satisfactory trial of the case a special 
jury, or a view of premises, in respect of which the in- 
dictment is preferred, may be required. 

When an indictment is removed into the Court of 
Queen's Bench, it may be tried in that court or at the 
assizes for any county under the commission of Nisi Prius. 
If the ground for the issue of the certiorari is, that a fair 
trial cannot be had in the county in which the indictment 
is found, it is sent to be tried in some other county. 
Indeed, one of the chief uses of a writ of certiorari is the 
removal of trials from counties in which prejudices are 
prevalent against the accused into other counties. 

To any inferior court, whether of criminal or civil juris- 
diction, the Court of Queen's Bench may issue a writ of 
prohibition to stay a cause not within the jurisdiction of the 
inferior court, or a writ of mandamus to compel it to hear 
a cause in which it has jurisdiction. 

(a) 16 & 17 Victoria, chapter 30, section 4. 
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Of the inferior courts subject to the immediate jurisdiction 
of the Queen's Bench as a court of error, the court of 
quarter sessions is, next to the courts of oyer and terminer 
and gaol delivery, the most conspicuous. In every county 
there is always existing a commission under the great seal, 
called the commission of the peace, addressed' to many of 
the principal gentry of the county, including, usually the 
resident peers, and often some of the resident clergy, as- 
signing them to keep the peace, and also to be justices to 
inquire by the oaths of good and lawful men, and to hear 
and determine of felonies and misdemeanors committed 
within the county. Thus from this commission, being a 
limited commission of oyer and terminer, the persons to 
whom it is addressed derive the ordinary title of their office, 
that of justices ; and thus it is that they are members of a 
court called the general quarter sessions of the peace, at 
which they exercise their power to inquire, hear and deter- 
mine : to inquire by means of a grand jury sworn before 
them ; to hear and determine, that is to try, indictments 
found by the grand jury. 

Out of quarter sessions also they have, as justices, many 
judicial powers, which they commonly exercise, and of 
which I shall have occasion to speak when I mention what 
are called petty sessions of the peace. 

Another and more ancient title, now seldom used, of the 



LECTURE LXIII. 145 

office of these justices of the peace is that of keepers or 
conservators of the peace. In this character, in addition 
to their duty of repressing riots and other breaches of the 
pubHc peace, they have many functions, some ministerial, 
some judicial, and some of a mixed nature ; the chief being 
the investigation of charges against persons brought before 
them, and the committal for trial of those against whom 
they think there is sufficient evidence to justify further 
investigation. 

The commission of the peace, and the statute of Edward 
the Third {a), in pursuance of which it is issued, are so 
worded as to leave the jurisdiction of the quarter sessions, 
in respect of crimes, very undefined. In practice it never 
took cognizance of capital offences ; crimes by which the 
punishment of death is incurred. Until the prevalence in 
very recent times of humane and truly wise principles as to 
the treatment of criminals, this exclusion in practice from 
the cognizance of the court of quarter sessions of capital 
crimes restrained its criminal jurisdiction to a few only of 
the lesser indictable offences. Still, even capital felonies, 
not being treasons, were within the terms of the statute 
and the commission ; and, with regard to a variety of 
lesser crimes, doubts existed as to the extent of the juris- 
diction which they conferred. These doubts have been 
removed by a statute passed in 1842 (&), to define the juris- 
diction of the court of quarter sessions. From this juris- 
diction the statute excludes treason, murder, and every 
capital felony ; and any felony, when committed by a 
person not previously convicted of felony, punishable by 
transportation for life; and also eighteen classes of crimes : — 

1. Misprision of treason. 

2. Offences against the queen's title, prerogative, per- 

son, or government; or against either house of 
parliament. 

3. Offences subject to the penalties of praemunire. 

(o) 34 Edward III., chapter 1. 
(6) 6 & 6 Victoria, chapter 38. 
II. L 
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For the meaning of this head I must refer 
you to Blackstone's Commentaries. It is 
possible, though most unhkely, that against 
some wrongheaded person the penalties of 
praemunire may in our time be enforced. 

4. Blasphemy, and offences against religion. 

5. Administering or taking unlawful oaths. 

6 — 7. Perjury, subornation of perjury, false affirma- 
tions or declarations, and subornation of the same. 

8. Forgery. 

9. Setting fire to crops of corn, grain, or pulse ; or to 

any part of a wood, coppice, or plantation of 
trees ; or to any heath, gorse, furze, or fern. 
The meaning of this 9th head appears to be, that 
all the higher species of arson, such as burn- 
ing houses, being excluded from the jurisdic- 
tion of the quarter sessions by reason of their 
being either capital felonies or punishable by 
transportation for life, the legislature now 
declares the lower species of arson to be also 
excluded. 

10. Bigamy and offences against the laws relating to 

marriage. 

1 1. Abduction of women and girls. 

12. Endeavouring to conceal the birth of a child. 

13. OflPences against any of the laws relating to bank- 

rupts and insolvents. 

14. Blasphemous, seditious or defamatory libels. 

15. Bribery. 

16. Unlawful combinations and conspiracies: except con- 

spiracies or combinations to commit any offence 
which the quarter sessions has jurisdiction to try 
when committed by one person. 

17. Stealing or fraudulently taking, injuring, or destroy- 

ing records or documents belonging to any court 
or relating to any proceeding therein. 

18. Stealing or fraudulently destroying or concealing 
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wills or testamentary papers, or any writing, being 
or containing evidence of the title to any real pro- 
perty. 
Since the passing of this statute the punishment of 
transportation has been abolished, and that of penal ser- 
vitude substituted: so that a criminal may now be sen- 
tenced to penal servitude for the period for which he might 
before the change have been transported. The statute must 
now be read as if it contained the words " penal servitude" 
instead of the word transportation. 

The jurisdiction of the quarter sessions may now be coA- 
cisely defined to be a jurisdiction in respect of all crimes 
not being punishable by death or by transportation for life, 
and not being excepted by the statute of 1842. It is an 
eccentric, but in this instance an efficient, process, that of 
defining a thing by expressing what it is not. You see it 
may sometimes happen to be true that exclusio unius est 
expressio alterius. 

It is remarkable that the grand jury charged by a court 
of quarter sessions may present for offences which that 
court has no jurisdiction to try. The second section of the 
act of parliament, of the first section of which we have just 
made an abstract, contains provisions for the removal to 
the assizes of indictments thus found at the quarter ses- 
sions. It is a piece of law, in practice obsolete, that at a 
court leet, the court which the sheriff ought to hold in 
every hundred not in the possession of a grantee of the 
Crown, and which many lords of hundreds and many lords 
of manors have, by prescription or by grant by the Crown, 
the privilege of holding, an indictment may be found for 
any felony or misdemeanor. An indictment so found 
should be certified to the assizes, to be there tried, a court 
leet not having any power to hear and determine. Some 
years since a steward of a court leet certified to the assizes 
at Gloucester an indictment found by the leet grand jury. 
The judge acknowledged the legality of the proceeding, 
but thought it best that a bill should also be preferred 
before the grand jury at the assizes. 

l2 
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Many cities and boroughs have in their charters clauses 
constituting certain persons, in most instances the mayor 
and aldermen, justices of the peace in and for the city or 
borough, and enabling them to hold a court of quarter ses- 
sions. In 1835 an act of parHament(a) was made for the 
regulation of municipal corporations. This statute, which 
is called the Municipal Reform Act, altered in most respects 
the municipal constitutions of numerous cities and boroughs 
enumerated in schedules, being all the most important in 
the kingdom except London, and comprising nearly all 
those which are represented in parliament. There are many 
obscure boroughs not affected by this statute. The first 
section repeals all parts of any law or charter inconsistent 
with any of the provisions of the statute. 

Another section gives the Crown power to assign by com- 
mission persons to act as justices of the peace for each of 
the cities and boroughs enumerated in one schedule, and 
for every such of the boroughs, mentioned in another 
schedule, to which, upon petition of the town council, the 
Crown may be pleased to grant a commission of the peace. 

Another section empowers the Crown, upon the petition 
of the town council, to grant to a city or borough, having 
a commission of the peace, a court of quarter sessions, of 
which the sole judge is a recorder appointed by the Crown. 

The statute gives a court of quarter sessions so consti- 
tuted cognizance of all crimes, offences, and matters cog- 
nizable by any court of quarter sessions of a county ; 
except the power to make a county rate, and certain other 
administrative powers vested in the justices of the peace for 
a county, into the details of which I need not enter. 

The right way for a student to make himself acquainted 
with the numerous administrative powers of a court of 
quarter sessions for a county is to attend, two or three 
times during his education, the quarter sessions at the 
time the court is transacting finance business, and exer- 
cising its powers in respect of the police, and of the county 
gaols, bridges, lunatic asylums and various other subjects, 
(a) 5 & 6 William IV., chapter 76. 
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The writ of error, by which a record at the assizes or 
quarter sessions may be removed into the Queen's Bench, 
enables that court to act as a court of appeal with reference 
to errors apparent on the face of the record. An instance 
of this might be an indictment presenting facts which if 
proved do not constitute a crime punishable by law. An- 
other might be a sentence not warranted by law. I remem- 
ber a case in which, by means of a writ of error, a judg- 
ment of the court of quarter sessions for Monmouthshire 
was quashed because the indictment charged the crime of 
burglary ; an offence with regard to which the court of 
quarter sessions has no jurisdiction. Another error in the 
same record was, that the sentence of transportation was 
for a period shorter than the minimum period then required 
by law. 

The crime of burglary is, by common law, that of break- 
ing in the night into a dwelling-house with intent to commit 
a felony, or, by statute, that of breaking in the night out 
of a dwelUng-house, having entered it with intent to com- 
mit a felony, or having committed a felony in it. For this 
purpose the night begins at nine in the evening and ends 
at six in the morning. The punishment for it is penal ser- 
vitude for life or for not less than three years, or imprison- 
ment with or without hard labour for not more than three 
years. 

The circumstance that for burglary the punishment may 
be penal servitude for life deprives the quarter sessions of 
jurisdiction in respect of it. That court has jurisdiction in 
respect of the crime of house-breaking, not in the night. 
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with intent to commit a felony, the punishment for it being 
penal servitude for not more than fifteen years and not less 
than three years, or imprisonment with or without hard 
labour for not more than three years. 

I now return to the proposition with which this lecture 
begins : a writ of error makes the court of error a court of 
appeal in respect of errors apparent on the record. Now it 
often happens that doubts or difBculties arise at a trial in 
respect of the admissibility of evidence or its application, 
and with reference to the question whether the facts proved 
are sufficient to justify a conviction. A doubt or difficulty 
of this sort arising during a trial cannot be made to appear 
on the face of the record, otherwise than bv means of a 
special verdict — an unusual proceeding in a court of crimi- 
nal jurisdiction. At the assizes the more usual practice 
has been, and still is, for the judge to reserve the point. 
The trial proceeds, and, if the prisoner is acquitted by the 
jury, the question reserved becomes unimportant. He can- 
not have been injured by the reception of evidence perhaps 
inadmissible, or by the opinion of the judge, perhaps wrong, 
that the facts proved constitute a crime. If the prisoner 
is convicted, the question reserved is considered by the 
judges of the common law courts at Westminster, sitting 
in the place called the Exchequer Chamber, though not 
constituting a court of exchequer chamber properly so 
called. According to the opinion they express, the person 
convicted is either sentenced to punishment or discharged. 
It was a defect in the law that the court of quarter sessions 
could not thus state a case for the opinion of the judges. 
This is remedied by a statute passed in the year 1848. 

The commission of the peace contains a clause directing 
that if any question of difficulty arises at the quarter ses- 
sions, the case is to be adjourned to the assizes to be there 
disposed of. I have known this done in one instance : in 
that case the chairman of the quarter sessions stopped the 
trial, and directed the indictment to be transmitted to the 
assizes. At the assizes a jury was sworn and the trial pro- 
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ceeded as if the prisoner had not been arraigned at the ses- 
sions. In the course of the trial, the difficult question 
which had arisen at the sessions was discussed and reserved 
by the presiding judge ; but, as the accused was acquitted 
by the jury, there was no occasion for his taking it before 
the other judges. 

The court of quarter sessions possesses an extensive ap- 
pellant jurisdiction in respect of many matters decided in 
the first instance by justices of the peace acting out of ses- 
sions. Of tliis appellant jurisdiction it will be more con- 
venient to treat in the next lecture. 
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1. Petty Sessions. 

2. Criminal Justice Act. 

3. Larcenies and Attempts to 

commit Larceny. 

4. Premous Conviction. 

5. Police Magistrate. 

6. Stipendiary Magistrates. 



7. Crime. Diminution. 

8. Appeals to Quarter Sessions. 

9. Case reserved. 

10. Appeal from Justices of the 
Peace to a Superior Court 
of Common Law. 



There remains to be treated of another court which, 
though not bearing the name of a court of oyer and 
terminer, and though not having a commission so con- 
stituting it, is, in effect, a court of t"hat character. For 
many purposes, some judicial, some administrative, every 
county has been long divided into districts, called petty- 
sessional divisions, in each of which the justices of the 
peace resident in or near it frequently hold courts called 
Petty Sessions. In 1855, the legislature availed itself of 
this tribunal to relieve the assizes and quarter sessions of 
the trial of many persons charged with comparatively 
trivial offences, thus saving to the country the expense of 
taking the witnesses to the county town and maintaining 
them there, to the prosecutor and witnesses the great 
inconvenience of being absent from their homes, and to the 
accused themselves long detention in prison while awaiting 
their trials. This important change was effected by an act 
of parliament called the Criminal Justice Act (a). In my 
analysis of the provisions of this statute you will perceive 
repeated a small portion of a former lecture. 

The ninth section enacts, that every petty sessions shall, 
for the purposes of the act, be an open public court, and 
shall be the petty sessions holden for a petty-sessional 
division. 

The first and second sections give, in many words, to 

(a) 18 & 19 Victoria, chapter 126. 



LECTURE LXV. 163 

any justices of the peace assembled in petty sessions a 
jurisdiction which they may exercise, if they think fit, and 
if the accused consent to submit to it, to hear and determine 
charges of simple larceny of property, the value of which 
does not exceed five shillings, and charges of attempts to 
commit larceny from the person, or simple larceny. You 
will observe that the value of property attempted to be 
stolen and not stolen is immaterial for the purposes of this 
jurisdiction. Under these sections a sentence may be im- 
prisonment with or without hard labour for not more than 
three calendar months. 

The third section gives, in many words, to justices 
assembled in petty sessions a jurisdiction which they may 
exercise, if they think fit, when a person before them 
pleads guilty to a charge of simple larceny of property of 
greater value than five shillings, or of s|ealing from the 
person, or of larceny as a clerk or servant. You will 
observe that the value of property stolen from the person 
or stolen by a clerk or servant, is, for the purposes of this 
jurisdiction, immaterial. Under this section a sentence 
may be imprisonment with or without hard labour for not 
more than six calendar months. 

From the jurisdiction given by the first and second 
sections is expressly excepted any case in which it appears 
to the justices that the offence is by reason of a previous 
conviction of the person charged, punishable by transpor- 
tation or by penal servitude. There appears no such 
exception from the jurisdiction given by the third section 
in the graver cases which it provides for. This seems an 
instance of careless legislation. 

The words, "any justices of the peace assembled," imply 
the necessity of the presence of two justices at least; but 
the sixteenth section gives to any one metropolitan police 
magistrate, or any one stipendiary magistrate, all the powers 
given by the act to justices in petty sessions. Stipendiary 
magistrates are rare. They are appointed in pursuance of 
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local acts of parliament for the government of very populous 
districts, such as Liverpool, Birmingham, and Brighton. 

A trial at the petty sessions is of a very summary 
character. There is no grand inquest ; there is no indict- 
ment; there is no jury. In some respects the proceedings 
are regulated by provisions contained in the statute. 

In the county, with the affairs of which I am familiar, the 
average number of prisoners for trial at the quarter sessions, 
before the passing of the Criminal Justice Act of 1855, 
was one hundred and forty : since then it has diminished 
to forty. There is a similar change in other counties. The 
difference can be only partly accounted for by the cases 
disposed of in petty sessions. Perhaps the prompt punish- 
ments to which this law leads is one of the causes of the 
diminution of crime by which the difference just adverted 
to may be explained. I trust that another cause is the 
efficiency of the schools now everywhere provided for the 
poor. 

Justices of the peace have, by force of many acts of 
parliament, a multitude of powers to convict, in a summary 
manner, persons offending against the provisions contained 
in those acts, and in very many instances the persons so 
convicted have a right of appeal to the quarter sessions. 
Indeed, in some instances of accused persons being ac- 
quitted, the prosecutor has a right of appeal. So also, 
when orders are made by justices in the administration of 
the poor laws, or of the laws relating to lunatics, or for 
stopping up or diverting highways, or with reference to 
some other subjects placed by statute within their juris- 
diction, orders so made may in like manner be appealed 
against. In one instance in which the functions of the 
justices may be regarded as being almost as much admi- 
nistrative as judicial, that of granting licences to pubUc 
houses, theatres, and places of public amusement, persons 
aggrieved by the grant or refusal of licences may appeal 
to the quarter sessions. I must postpone to some future 
opportunity the treatment of these very extensive sub- 
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jects : and this reference to them is now made lest these 
important parts of the jurisdiction of the quarter sessions, 
and that of justices out of sessions should seem to be now 
overlooked. 

If, at the trial of an appeal at the quarter sessions, a 
question of law arises, deemed by the justices assembled to 
be a question of difficulty, they may, if they think fit, 
submit it to the consideration of the Court of Queen's 
Bench, by directing a case to be stated for that purpose. 
The practice is for the sessions to give a decision subject to 
a case which is prepared by the counsel for one of the 
parties, settled by the counsel for the other, and signed by 
both, or, if they differ, it is settled and signed by the chair- 
man of the court. The order of the sessions and the case 
are removed by a writ of certiorari into the Queen's Bench, 
where the point reserved is argued and determined. The 
Court of Queen's Bench either confirms or quashes the 
order of the quarter sessions, according to the opinion of 
the judges upon the point of law thus submitted to them. 
There is no other method than this of obtaining a reversal 
of a decision of the quarter sessions in the case of an 
appeal ; and that court may grant or refuse a case in its 
discretion. The law on this subject may be thus summed 
up : from a decision of the quarter sessions in a case in 
which that court is itself a court of appeal there is no 
appeal with reference to any question of fact ; from such a 
decision there is, with reference to any question of law, an 
appeal with, and not without, the consent of the court 
itself. 

In the year 1857 was introduced an entirely new system 
of appeal from the summary decisions of justices of the 
peace acting elsewhere than at the quarter sessions. An 
act of parliament made in that year («) gives a right of 
direct appeal from justices out of sessions to either of the 
superior courts of common law. 

In the abstract I shall now make of the chief provisions 
(a) 20 & 21 Victoria, chapter 43. 
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contained in the statute I shall omit many parts, regulating 
in detail the practice in respect of appeals. For the present 
I think it sufficient to direct your attention to the general 
object and purport of the statute. 

The second section provides to the effect, that after a 
determination by a justice or justices of the peace of any 
information or complaint which he or they have power to 
determine in a summary way either party may,Jf dissatis- 
fied with the determination as being erroneous in point of 
law, apply in writing within three days to the justice or 
justices to state and sign a case setting forth the facts and 
the grounds of the determination for the opinion of one of 
the superior courts of law named by the party applying. 
The same party is within three days to transmit to the 
court so named the case itself, and to the other party a 
copy of it. 

The fourth section provides, that if the justice or justices 
are of opinion that the application is merely frivolous, but 
not otherwise, he or they may refuse to state a case. 

The fifth section contains an enactment enabling the 
Court of Queen's Bench to compel a justice or justices to 
state a case. 

The sixth section enacts, that the court to which the 
case is transmitted shall hear and determine the question 
or questions of law arising thereon, and shall reverse, affirm, 
or amend the determination or remit the matter to the jus- 
tice or justices, with the opinion of the court, or may make 
such other order in relation to the matter, and may make such 
order as to costs, as to the court may seem fit, and all such 
orders shall be final and conclusive. A proviso is added, to 
the effect that no justice or justices shall be liable to pay 
costs in respect of any appeal under the statute. 

The fourteenth section provides, that a person appealing 
under the statute is to be taken to abandon every right 
of appeal to the court of quarter sessions, which he might 
otherwise have had. 
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1. Juvenile Criminals. l 3. Parents' Responsibility. 

2. Reformatories. | 4. Step-Parents. 

To the courts of petty sessions, in common with the courts 
of oyer and terminer and gaol delivery, and the courts of 
quarter sessions, is entrusted the administration of a new 
system of jurisprudence applicable to juvenile criminals. 
In former times, the imprisonment to which young offenders 
were subject, both before and after trial, bringing them into 
association with older criminals, commonly hardened them 
in the course of crime, and made them familiar with the 
practices of experienced malefactors. Afterwards, when 
gaols and prison discipline were improved, and the 
young could no longer be corrupted by the conversation 
of the old, the punishments to which juvenile offenders 
were sentenced were not long enough for their reform by 
means of discipline and religious and moral instruction. 
A few years since some philanthropists introduced a new 
system ; that of removing juvenile criminals from gaols and 
penitentiaries to schools and reformatories. In these insti- 
tutions efforts are made to improve their characters and 
alter their habits by a little school teaching, sufficient moral 
and religious instruction, and a great deal of discipline and 
hard work. The system works well ; and is doubtless one 
of the causes of the diminution of crime. Not only are 
there fewer young offenders, but it is hoped that thus the 
main supply of future adult criminals may be cut off. 

At first the managers of these schools could only receive 
inmates by the consent of themselves or by that of their 
parents; but the legislature has since, very wisely, enabled 
courts of justice to make confinement in a reformatory 
part of the sentence on a juvenile offender. 

Of the several statutes on the subject of reformatories 
the first was passed in 1854 (a). 

(a) 17 & 18 Victoria, chapter 86. 



168 LECTURE LXVI. 

The first section contains provisions to the effect that a 
reformatory, certified by the secretary of state for the home 
department to be useful and efiicient for its purpose, shall 
be held to be a reformatory school under the provisions of 
the act. 

The second section enacts that, whenever any person 
under the age of sixteen years shall be convicted of any 
offence punishable by law, either upon an indictment or 
upon summary conviction, it shall be lawful for the court, 
judge, police magistrate, stipendiary magistrate, or any two 
or more justices of the peace, before or by whom such 
offender shall be convicted, in addition to the sentence then 
passed, to direct such offender to be sent, at the expiration 
of his punishment, to a reformatory school, to be there 
detained for a period not less than two years, and not 
exceeding five years. But according to a provision in this 
section, the offender must be also sentenced, by way of 
punishment, to a previous imprisonment for fourteen days 
at the least. 

I mention this subject of reformatories in connection 
with that of the court of petty sessions, because, very 
commonly and very rightly the justices assembled in that 
court having juvenile offenders before them, instead of 
committing them for trial at the quarter sessions or assizes, 
sentence them under the Summary Jurisdiction Act to a 
short imprisonment in a penitentiary and a long detention 
in a reformatory. In many counties it rarely happens that, 
unless for a second or third offence, a person under sixteen 
years of age is tried for theft at the quarter sessions or 
assizes. Thus, a young thief is subjected from the period 
of his first being amenable to justice, to the process of 
reform. 

The second statute relating to reformatories was passed 
in 1855 (a). 

The second and third sections contain provisions for 
compelling the parent or step-parent of a juvenile offender 

(a) 18 & 19 Victoria, chapter 87. 
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detained in a reformatory to pay, if of suflScient abUity, for 
the support and maintenance of the offender, a sum not 
exceeding five shillings a week. This weekly payment is 
to be assessed by two justices of the peace upon the 
complaint of any person authorized by a secretary of 
state. 

The liability thus imposed on a step-parent is remarkable. 
I presume that it is founded on a policy similar to that of 
the provisions, parts of the modern poor laws, by which a 
man marrying a woman who has children, legitimate or 
illegitimate, is burdened with the maintenance of them 
while under the age of sixteen years. However this may 
be, the wisdom of the law is evident, both as respects 
parents and step-parents. From either is thus withdrawn 
one motive for permitting or encouraging acts of theft on 
the part of a child ; that of having him provided for in a 
reformatory, a motive by which a step-parent would be 
more likely than a parent to be influenced. The pecuniary 
liability consequent on a child being an inmate of a refor- 
matory is a sort of penalty on a presumed want of due care 
in his education. 

The third statute relating to reformatories was passed in 
1856. 

The fourth was passed in 1857. The four acts contain 
many regulations, into the details of which it is needless 
for me to enter further. 
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1 . Justices of the Peace. 

2. Commitment for Trial. 

3. Constables. 



i. Police Constables. 

5. Hundred. 

6. Chief Constables, 



The most frequent duty of justices of the peace, partly 
administrative, partly judicial, is that of investigating 
charges against persons accused of crimes, and of com- 
mitting them for trial, when the evidence appears to justify 
that course. Incidental to this is, since the Criminal Jus- 
tice Act has been in force, the duty of selecting those cases 
deemed fit to be adjudicated on under that statute. In 
respect also of assaults, they have under different statutes 
discretionary powers to convict, and sentence or acquit, or 
to commit the accused persons for trial before another 
tribunal. 

There are several ways in which persons accused of 
crimes are brought before justices of the peace. Of these 
I shall in my next lecture mention some of the most usual. 
In doing this I shall make frequent mention of an officer 
called a constable, being properly and originally the officer 
appointed for a township, his chief duties being to preserve 
the peace and to pursue and arrest criminals. In most 
instances a parish contains one township ; its constable 
being called the parish constable. In many cases, with 
some of which you are familiar, a parish is divided into 
several townships, each having its own constable. I think 
it sufficiently accurate to say that, originally, the words 
township and constable were correlative, every township 
had a constable, and every constable ruled a township ; 
every township representing a Saxon tithing. 

Until within a few years constables were appointed at 
the courts leet for the hundreds or manors within which 
their townships were situate ; but an act of parliament has 
transferred the duty of appointing them from the leet to 
the justices in petty sessions. 
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The explanation just given is preparatory to my stating 
the nature of the ofBce of constable in its modern and more 
common aspect. Acts of parliament have established in 
every county a police foi'ce, every member of which is a 
constable for the county, and has all the powers, duties and 
responsibilities vrhich any constable has by virtue of the 
common law or otherwise. When, in the next lecture, I 
speak of a constable taking a person into custody, you will 
understand that the constable thus acting may be a parish 
or town constable, but is more usually a police officer. 

For each of the larger districts called hundreds, into 
which a county is divided, there is an officer called the 
high constable or bailiff of the hundred. His original and 
proper duties, like those of the constable of a township, 
concern the preservation of the peace, and the pursuit and 
arrest of offenders. In the performance of these duties, 
the persons who fill these ancient offices are, in practice, in 
a great measure superseded by reason of the more regular 
discharge of them by the modern county constables, or 
policemen, as they are called ; but there is nothing in the 
statutes relating to the police to deprive other constables of 
their powers, or to relieve them from any of their duties. 
Some of the duties of high constables of hundreds relate 
to the collection of the county rates, and the preparation of 
the lists of persons liable to serve on juries, and they and 
the constables of townships have other duties than those I 
have mentioned. 



II. 
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According to the promise in my last lecture, I now pro- 
ceed to speak of some of the usual ways of bringing before 
justices of the peace persons accused of crimes. 

Any justice of the peace, any constable, and, indeed, 
any private person present when a felony is committed is 
bound by law to arrest the felon, and in the pursuit of him 
may break open doors, and even kill him if he cannot take 
him. A person who neglects this duty is liable to be 
fined and imprisoned, and if he is killed in the performance 
of it, the person killing him is guilty of murder. 

When a felony has been committed, any person, though 
not a magistrate or constable, and though not present at 
the commission of the offence, may arrest a person of whose 
guilt there is reasonable suspicion ; but he may not for this 
purpose break open doors, nor may he kill the suspected 
person if he cannot take him. 

The law only permits a private person to arrest a sus- 
pected felon, without imposing upon him the duty of doing 
so. Indeed, to justify an arrest by a private person on a 
charge of felony, the person making the arrest must prove, 
firstly, that a felony has been actually committed, and 
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secondly, that there is reasonable ground to suspect the 
guilt of the person detained. Unless he can prove both 
these points, he is liable to an action for false imprison- 
ment. 

It often happens that a private person sends for a con- 
stable and gives a person in charge, as it is termed, that is, 
requires the constable to take him into custody on a charge 
of felony. A person who does this is as liable to an action 
for false imprisonment as if he had made the arrest himself, 
unless he can prove an actual felony committed and reason- 
able cause for suspecting the guilt of the person charged. 

In the case of a private person desiring to prosecute a 
person for felony, not committed in his presence, the prudent 
course is to relate to a policeman the facts of the case, 
leaving him to exercise his own discretion as to arresting 
or not arresting the accused ; for there is this difference 
between the position of a constable and that of a private 
person : a constable arresting a person on a reasonable 
suspicion of felony is justified, even if it cannot be after- 
wards proved that a felony has been actually committed ; 
to justify the constable it is enough to prove a reasonable 
suspicion that a felony has been committed and a reason- 
able suspicion of the guilt of the person arrested. On such 
grounds it often happens, that a person is praperly and 
lawfully detained by the police without any remedy, if the 
charge fails for want of proof of an actual felony, or even 
if the persons detained are proved to be innocent. 

It is said, that even in the case of a felony having been 
actually committed a constable may not, in the pursuit, 
without a warrant, of a person of whose guilt there is rea- 
sonable suspicion, break open doors. 

A private person has not authority to arrest a person for 
an assault or other breach of the peace not amounting to 
a felony. 

A justice of the peace present at a breach of the peace 
may arrest, or command by word of mouth another person 
to arrest, the offender. 

M 2 
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A constable present at a breach of the peace may arrest 
the offender; but, in the case of a breach of the peace at 
which he is not present, he may not without a written 
warrant from a justice of the peace arrest any person. 

Of the unrepealed, but, in practice, obsolete powers of 
sheriffs and coroners to arrest felons, I have nothing more 
to say than that I do not remember an instance of their 
being exercised. 

I refer you to Blackstone's Commentaries for a lively 
description of the hue and cry, in which constables and all 
other persons may be required to join for the pursuit and 
arrest of felons ; fresh pursuit being thus made from town 
to town and from county to county. Modern usages and 
the efficiency of the police have rendered the law relating 
to the hue and cry, in point of practice, obsolete. 

I have now stated the prompt measures, sanctioried by 
law, for bringing to justice persons guilty of crimes. There 
remains to be considered the legal process for effecting the 
same object, namely, a warrant. 

Upon the receipt of direct information, whether on oath 
or not, and whether in writing or not, of a person having 
been guilty of an indictable crime, a justice of the peace 
may issue a summons requiring the accused person to 
appear before him; and, if the summons is not obeyed, a 
warrant may be issued for his arrest. 

Upon a written information made on oath a juslice may, 
if he thinks fit, in the first instance, and without a previous 
summons, issue a warrant to arrest a person charged with 
an indictable crime. Such warrants are frequently issued. 
In the execution of a warrant of this sort a constable may 
break open doors, and, if the alleged crime is a felony, may 
even kill the person named in the warrant, if he cannot 
take him. 

You know the legal adage : a man's house is his castle. 
One meaning of it is, that, in the execution of process to 
arrest a person for debt, or in the execution of any process, 
other than in respect of his being charged with a crime, the 
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outer doors or windows of a dwelling-house may not be 
broken. Another meaning is, that even in the execution 
of process against a person on the ground of his being 
charged with a crime there ought to be, before outer doors 
or windows are broken, a notification of the business of the 
officer and a demand of admittance and a refusal of it. 
What may amount to such a notification, demand and 
refusal, may be a question depending upon the circum- 
stances of any particular case. 

The part of the law which treats as justifiable homicide 
the killing a felon by a person present at the felony, or by 
a person who has a warrant to arrest him, if he cannot be 
taken, is confined to cases of felony. To kill a person 
liable to be arrested, with or without process, for a mis- 
demeanor or for debt, or any other cause than felony, 
though the person endeavouring to arrest him cannot take 
him, may be murder or manslaughter according to the 
circumstances. 

In those parts of this lecture in which I have spoken of 
the powers of a justice of the peace, or of a constable, or 
of a private person, to arrest offenders without warrant, I 
have been guided by the common law. I shall now state 
the purport of some parts of the statute law, giving in plain 
language similar powers. 

Of the several acts of parliament, passed in 1827 and 
1828, usually called Peel's Acts, having for their object to 
reduce to a sort of code many parts of the law relating to 
crimes, one (a) is entitled "An Act for consolidating and 
amending the Laws in England relative to Larceny and 
other Offences connected therewith." This statute provides 
various punisliments for various crimes, treating some as 
felonies, some as misdemeanors, and making some the 
subjects of summary convictions by justices of the peace. 

The first part of the sixty-third section enacts : " that any 
" person found committing any offence punishable either 
" upon indictment or upon summary conviction, by virtue 
(<?) 7 & 8 George IV., chapter 29. 
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" of this act, except only the offence of angling in the day- 
" time, may be immediately apprehended without a warrant, 
" by any peace officer, or by the owner of the property on 
" or with respect to which the offence shall be committed, 
" or by his servant, or any person authorized by him, and 
" forthwith taken before some neighbouring justice of the 
" peace to be dealt with according to law." 

Another part of the same section provides, that " any 
" person to whom any property shall be offered to be sold, 
" pawned or delivered, if he shall have reasonable cause 
" to suspect that any such ofiFence has been committed 
" on or with respect to such property, is hereby autho- 
" rized, and, if in his power, is required, to apprehend 
" and forthwith to carry before a justice of the peace the 
" party offering the same, together with such property, to 
" be dealt with according to law." 

This power is often exercised by pawnbrokers. In the 
trial of prisoners at the quarter sessions I have met with 
instances of respectable pawnbrokers being, thus, very effi- 
cient assistants of the police. 

Dealers in marine stores have frequent opportunities of 
being useful in the same way. It might be well for magis- 
trates to avail themselves of opportunities of drawing the 
attention of these dealers and others to the import of the 
word " required," as used in the statute, ajid of explaining 
to them that, for a wilful neglect of- the duty thus imposed 
by an act of parliament, a person is liable to be indicted 
and fined, or imprisoned, or both fined and imprisoned. 

If, without expressly providing a punishment for disobe- 
dience, a clause in a statute forbids or enjoins anything to 
be done, any wilful disobedience of the enactment is an 
indictable misdemeanor. 

The authorities on the subject of the effect of a penalty 
enacted by a statute, for disobedience of an enactment con- 
tained in it, which disobedience might, but for the express 
enactment of the penalty, be an indictable misdemeanor, 
are so confused that I think it best, at this time, to instruct 
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you only as to the- effect of an enactment forbidding or 
enjoining anything to be done without expressly providing 
any penalty ; leaving you to investigate at a more advanced 
period of your studies a subject in the discussion of which 
there are usually difficulties to be encountered even by 
practitioners. 

Another of Peel's Acts (a) is entitled : " An Act for con- 
solidating and amending the Laws in England relative 
to Malicious Injuries to Property." It provides various 
punishments for various crimes, treating some of them as 
'felonies, some of them as misdemeanors, and making some 
the subjects of summary convictions"by justices of the peace. 

The twenty-eighth section enacts " that any ])erson found 
" committing any offence against this act, whether the same 
" be punishable upon indictment or upon summary convic- 
" tion, may be immediately apprehended without a warrant 
" by any peace officer, or the owner of the property injured, 
" or his servant, or any person authorized by him, and 
"forthwith taken before some neighbouring justice of the 
" peace to be dealt with according to law." 

As by the common law any person present at the 
commission of a felony may arrest the offender, the chief 
practical effect of the enactments, to which I have just 
drawn your attention, giving power to the owner of pro- 
perty or his servant, or any person authorized by him, to 
arrest an offender in respect of property, is to give that 
power in cases of offences mentioned in the statute and not 
being felonies, 

A statute passed in 1851 (J), contains this enactment : 
" it shall be lawful for any person whatsoever to apprehend 
" any person who shall be found committing any indictable 
" offence in the night and to convey him or deliver him to 
" some constable or other peace officer, in order to his being 
" conveyed as soon as conveniently may be before a justice 
" of the peace to be dealt with according to law." 

(a) 7 & 8 George IV., chapter 30. 
(6) 14 & 15 Victoria, chapter 19, s. 10. 
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As by the common law any person present at the 
commission of a felonyj whether in the day or in the night, 
may arrest the offender, the chief practical effect of the 
enactment just quoted is to extend that power to cases of 
misdemeanors, and other offences not felonies, committed 
in the night. 

There are innumerable statutes relating to particular 
subjects, game, for instance, which give powers to arrest, 
without warrant or other process, offenders against them. 
Of these statutes I have endeavoured to select those of the 
most general interest and application. 
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1. Search Warrants, | 2. Search without Warrant, 

3. Precedents. 

The sixty-third section of Peel's Act relating to larceny, 
from which section I have, in the last lecture, made two 
extracts, provides to the effect, that if any credible witness 
shall prove upon oath before a justice of the peace a reason- 
able cause to suspect that any person has in his possession 
or on his premises any property on or with respect to which 
any offence, punishable by virtue of the act, shall have been 
comniitted, the justice may grant a warrant to search for 
such property, " as in the case of stolen goods." 

The effect of this last enactment is to confirm and extend 
a part of the common law, an ancient usage or custom for 
justices of the peace to grant search warrants, giving au- 
thority to constables or others to enter and search dwelling- 
houses for stolen goods. The necessity for such a warrant 
to justify an entry into a man's dwelling-house without his 
consent or against his will originates in the respect due to 
the maxim : a man's house is his castle. 

True it is that dwelling-houses are often searched hy 
constables without warrants, but this is usually done by 
the consent, express or implied, of the masters of the 
houses. A man seldom refuses his consent to a search, 
because by so doing he may raise or add to a suspicion of 
his guilt. 

You will in time highly appreciate the perusal and 
collection of forms and precedents as greatly facilitating 
the study of the law, and as firmly impressing on your 
minds useful points. Of this the form of a search warrant 
is a good instance. This is the form : — 

'Countyof Gloucester, 7 rr ^.i, * ui i-nvr i j 

to wit Mo the constable of Newland. 

Whereas it appears to me John Fortescue Brickdale, Esq., 
one of the justices of our lady the Queen, assigned to keep the 
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peace in the said county by the information on oath of Edward 
Harrison, of Newland, in the county aforesaid, yeoman, that 
the following goods, to wit, six silver spoons, a silver watch, a 
silver chain and a silver watch key have within seven days last 
past, by some person or persons unknown, been feloniously 
taken, stolen and carried away out of the house of the said 
Edward Harrison, at Newland aforesaid, in the county afore- 
said ; and that the said Edward Harrison hath probable cause 
to suspect, and doth suspect, that the said goods, or part thereof, 
are concealed in the dwelling-house of John Smith, of Coleford, 
in the said county, labourer : 

These are therefore, in the name of our said lady the Queen, 
to authorize and require you, with necessary and proper assist- 
ants, to enter in the daytime into the said dwelling-house of the 
said J ohn Smith, at Coleford aforesaid, in the county aforesaid, 
and there diligently to search for the said goods ; and if the 
same, or any part thereof, shall be found upon such search, that 
you bring the goods so found, and also the body of the said 
John Smith before me, or some other of the justices of our said 
lady the Queen, assigned to keep the peace in the county afore- 
said, to be disposed of and dealt withal according to law. 

Given under my hand and seal at Newland, in the said 
county, the twenty-ninth day of September, in the twenty- 
fourth year of the reign of Victoria, by the grace of God 
of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith, and in the year of our Lord 
1860. 

You see that a search warrant is one (it is the last to 
which I draw your attention) of the modes of bringing 
before a justice of the peace a person charged with a crime ; 
and this is my chief reason for making a search warrant 
the subject of this lecture. 

The use, in the sixty-third section of Peel's Larceny Act, 
of the words, " as in the case of stolen goods," leads me, 
as I shall explain at the beginning of my next lecture, 
directly from the subject of a search warrant to many pro- 
visions contained in that act, which I deem worthy of your 
especial attention. 
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1. Search Warrant. 

2. Larceny. Laws consolidated. 

3. Property. Moveable and im- 

moveable. 

4. Goods and Chattels. 

5. Land. 

C. buildings. 



7. Fixtures, Sf'C. 

8. Minerals. 

9. 2'rees, Sj-c. 

10. Plants, Sj-e. 

11. Fences^ Sj-c. 

12. Trespass. 

13. Larceny, Punishment. 



I HAVE spoken of the sixty-third section of Peel's Act of 
1827, consolidating the laws relating to larceny, as confirm- 
ing and extending the common law authority of justices of 
the peace to grant search warrants. By this I mean, that as 
that authority exists, irrespectively of the statute, in respect 
of stolen goods, that is, goods the subject of larceny pro- 
perly so called, the enactment is, as to them, only con- 
firmatory ; but the statute applies, in many of its parts, to 
things in respect of which specified offences, made punish- 
able by the statute, are committed, and not being according 
to the common law larcenies ; and as to those things the 
statute creates an authority to grant search warrants. 

To make this clear and, at the same time, to explain to 
you some curious parts of the common law, and some use- 
ful amendments of it, I shall now comment on the words 
of the statute " as in the case of stolen goods." In doing 
this I shall state the purport of many enactments contained 
in the statute of 1827, and which I shall designate Peel's 
Larceny Act ; and I shall not refer to any of several pre- 
vious (now repealed) statutes, having objects similar to 
those of some of the enactments I shall place before you. 
I shall treat the statute of 1827 as being, what it really is, 
the existing law for effecting those objects, and as being, 
to that extent, the existing substitute for the common law. 

In English law, the word goods, or its equivalent word 
chattels, means only things which, being the subjects of 
property, are moveable, as distinguished from things which. 
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being the subjects of property, are immoveable, such as 
lands and buildings. According to the common law it is 
not larceny, theft, to deprive a man of any immoveable 
thing, or any part of any immoveable thing. Now, as the 
removal of a thing is, both in law and in common sense, 
essential to the idea of theft, there was certainly some 
reason in saying, that a field or a garden, or a castle or a 
cottage, could not be stolen. But the common law went 
further than this, and said, that everything annexed to, or 
growing on, an immoveable thing was a part of it, and, 
being part of it, was itself an immoveable thing and could 
not be stolen. 

The principle, that everything annexed to, or growing 
on, an immoveable was a part of it, is the ground-work 
of a very extensive branch, or rather of several extensive 
branches, of law, involving many distinctions and diffi- 
culties, and called the law of fixtures, the study of which 
you will find essential. Our place is now to consider only 
that branch of the common law which treats of fixtures 
generally as not being, and those parts of the statute law 
which deal with some of them as being, subjects of theft. 

According to the common law, then, a person who, 
though with the intention of stealing, dug and carried away 
coal or any other valuable mineral, or cut down and carried 
away a tree or part of a fence, or cut or gathered and took 
away any growing grass or corn, or removed any part of 
a building, for instance, lead, being part of the roof of a 
house, was not guilty of larceny. Any one of these things, 
previously severed from any land or building, was a chattel ; 
and a person taking it, with the intention of stealing it, was 
by the common law guilty of the felony called larceny ; but 
the combined acts, and greater moral guilt, of severing and 
taking it was only a trespass,, for which the remedy was an 
action at law. 

But if a person severed anything from any land or build- 
ing, not his own, thereby reducing to the state of a chattel 
the thing severed, and if, at a subsequent and distinct 
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tinae, he fetched it away, with the intention of stealing it, 
he was guilty of larceny. 

Thus, if a workman, repairing the roof of a house, ripped 
and secreted a part of the lead of the roof, and went at 
night and carried it off, he was a thief; if, without any 
interval of time, he ripped it and took it away, he was only 
a trespasser. 

By the thirty-seventh section of Peel's Larceny Act a 
person who steals, or severs with intent to steal, any ore of 
any metal, or any lapis calaminaris, manganese, or mundick, 
or any wad, black cawke, or black lead, or any coal, or 
cannel coal, from any mine, bed, or vein is declared guilty 
of felony, and is made liable to be punished as in the case 
of simple larceny : that is, he may, in the present state of 
the law, be imprisoned for not more than two years with or 
without hard labour and with or without solitary confine- 
ment for specified periods, and, if a male, he may be once, 
twice or thrice publicly or privately whipped. 

As to stone, chalk , marl, clay, gravel, sand, and other 
minerals not specified in the section, the effect of which is 
just stated, to sever and, at the same time, to steal any of 
them, however valuable, is still only a trespass, for which 
the remedy is an action at law. 

The thirty-eighth section of Peel's Larceny Act, in many 
words of which I give the substance only, declares it to be 
a felony, and makes the offender liable to be punished as 
in the case of simple larceny, to steal or to cut, break, root 
up, or otherwise destroy, the whole or any part of any tree, 
saphng, or shrub, or any underwood, exceeding the value 
of one pound if growing in any park, pleasure ground, 
garden, orchard, or avenue, or any ground adjoining or 
belonging to any dwelling-house, or exceeding the value of 
five pounds if growing elsewhere. 

The thirty-ninth section makes it an offence, of which a 
person may be convicted before a justice of the peace, to 
steal, or to cut, break, root up, or otherwise destroy, the 
whole or any part of any tree, sapling, or shrub, or any. 
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underwood, wheresoever growing, of the value of one shil- 
ling at the least. The punishment is the forfeiture of a sura 
not exceeding five pounds and the value of the thing stolen 
or injured ; but a person who, after being so convicted, is 
guilty of a similar offence, is to be imprisoned with hard 
labour for not more than twelve calendar months ; and, if a 
male, the offender may be once or twice publicly or 
privately whipped. A person who, after being twice so 
convicted, is guilty of a similar offence is declared guilty of 
felony, and is made liable to be punished as in the case of 
simple larceny. 

The fortieth section contains in respect of a person who 
steals, or cuts, breaks, or throws down, with intent to 
Siteal, any part of any live or dead fence, or any wooden 
post, pale, or rail, set up or used as a fence, or any stile or 
gate, or any part thereof respectively, provisions like those 
contained in the thirty-ninth section with reference to a 
tree, sapling, or shrub, or any underwood ; except that the 
fortieth section does not make it necessary that the thing, 
in respect of which an offence is committed, is to be of any 
value, and except that it does not declare to be a felony 
any offence, committed after two previous convictions. 

The forty-second section makes it an offence, of which 
a person may be convicted before a justice of the peace, 
to steal, or to destroy or damage, with intent to steal, any 
plant, root, fruit or vegetable production, growing in any 
garden, orchard, nursery ground, hothouse, greenhouse or 
conservatory. The punishment is, at the discretion of the 
justice, either imprisonment with hard labour for not more 
than six calendar months, or the forfeiture of a sum not 
exceeding twenty pounds, and the value of the thing stolen 
or injured. A person who, after being so convicted, is 
guilty of a similar offence, is declared guilty of felony, and 
is made liable to be punished as in the case of simple 
larceny. 

The forty^third section makes it an offence, of which a 
person may be convicted before a justice of the peace, 
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to steal, or to destroy or damage, with intent to steal, any 
cultivated root or plant used for the food of man or beast, 
or for medicine, or for distilling, or for dyeing, or for or in 
the course of any manufacture, and growing on any land, 
not being a garden, orchard or nursery ground. The 
punishment is, as to the justice shall seem meet, either 
imprisonment with or without hard labour for not more 
than one calendar month, or the forfeiture of a sum not 
exceeding twenty shillings and the value of the thing stolen 
or injured, and in default of payment, imprisonment for not 
more than one calendar month. A person who, after being 
so convicted, is guilty of a similar offence, is to be im- 
prisoned with hard labour for not more than six calendar 
months, and may, if a male, be once or twice publicly 
or privately whipped. 

The forty-fourth section enacts to the effect, that if any 
person shall steal or rip, cut or break with intent to steal 
any glass or woodwork belonging to any building or any 
metal, or any utensil or fixture, fixed in or to any building, 
or any thing made of metal fixed in any land being private 
property, or for a fence to any dwelling-house, garden or 
area, or in any square, street or other place dedicated to 
public use or ornament, every such offender shall be guilty 
of felony, and shall be liable to be punished, as in the case 
of simple larceny. 
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1. Trespass. I 3. Felony. 

2. Misdemeanor. \ 4. Benefit of Clergy. 

Studying the subjects of the preceding lecture, and of 
some succeeding lectures, it is well for you to bear in mind 
three propositions, which I have framed for your instruction, 
and which you may find of some use for other purposes in 
the course of your studies. 

The first of the three propositions is that a trespass may 
be thus defined : a wrong done by force, however slight or 
however great. 

The second proposition is that a trespass may be, and 
often is, so aggravated by circumstances that the law treats 
it as a misdemeanor : that is, an offence against the com- 
munity, for which the offender may be prosecuted by 
indictment. 

The third proposition is that a misdemeanor may be, and 
often is, so aggravated by circumstances that the law treats 
it as a felony: that is a crime, a conviction for which causes 
a forfeiture of the property of the criminal. 

Every felony, if it is an act of force, is both a mis- 
demeanor and a trespass. Of this a theft, or a murder, is 
an instance. Every misdemeanor, if it is an act of force, 
is a trespass. Of this an assault is an instance. Every 
unlawful forcible act is a trespass. Of this an unlawful 
intrusion into a man's house, or on his land is an instance. 

Neither of my propositions has any reference to any 
wrong not done by force; for instance, slander, which, 
though a wrong for which an action is maintainable, is not 
a trespass, or a libel which is a misdemeanor, or a forgery, 
which is a felony. Plain as this point is on the face of the 
propositions, I think right to mention it expressly, lest any- 
thing I have said should lead you to suppose that every 
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wrong for which an action may be maintained is a trespass ; 
or that every felony or misdemeanor is a trespass. At the 
same time, as my third proposition imports, it is correct to 
say that every felony is a misdemeanor : an aggravated 
misdemeanor. 

It is usual to speak of a trespass, short of a misdemeanor, 
as a mere trespass. For a mere trespass the remedy is an 
action at law by the person injured against the trespasser. 

For a misdemeanor the common law punishment is a fine 
or imprisonment, or both. By many'statutes other punish- 
ments, transportation, or its modern substitute, penal 
servitude, for instance, are enacted for certain specified 
misdemeanors. Generally speaking, an action may be 
maintained by a person injured by means of a misde- 
meanor, against the wrongdoer, even while an indictment 
for it is pending. 

If according to the common law any act is a felony, or 
if by any statute any act is declared to be a felony, the 
punishment is death, unless, as is now most commonly the 
case, some other punishment is enacted by statute. 

The severity of the old common law, purporting to inflict 
on all felons the punishment of death, was mitigated by 
what was called benefit of clergy, with the nature of which 
history and miscellaneous reading have made most young 
persons acquainted. It has long been the practice, to effect 
the same object by enacting specific punishments, short of 
death, for specified felonies. 

For a felony the person injured by it cannot maintain an 
action, until, either by conviction or acquittal, the prose- 
cution of the criminal, or alleged criminal, is determined. 

Of the differences between a misdemeanor and a felony I 
have spoken before. It is incident to my mode of teaching, 
sometimes to place the same thing before you in different 
lights or for different purposes. 



II. 
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1. Larceny. 


8. Box containing Writings 


2. Realty. 


9. Villein. 


3. Trees. 


10. Wardship. 


4. Growing Corn, Sfc. 


11. Knight-Service. 


5. Fixtures. 


12. Socage. 


6. Minerals. 


13. Copyhold Wardship. 


7. Writings. 





Treating of the part of the common law spoken of in my 
seventieth lecture, Blackstone (a) says : " Of things that 
" adhere to the freehold, as corn, grass, trees, and the like, 
" or lead upon a house, no larceny could be committed by 
" the rules of the common law ; but the severance of them 
" was, and in many things is still, merely a trespass : 
" which depended on a subtilty in the legal notions of our 
" ancestors. These things were part of the real estate ; 
" and, therefore, while they continued so, could not by any 
" possibility be the subject of theft, being absolutely fixed 
" and immoveable." The commentator states the purport 
of some acts of parliament, in force in his time, and since 
repealed, for the punishment of persons stealing fixtures 
from buildings, trees and some other productions of land, 
and one metallic ore, namely, black lead. For those acts 
of parliament, parts of Peel's Larceny Act form the present 
substitute, treating, as shown in the seventieth lecture, some 
of these trespasses as offences in respect of which a justice 
of the peace may adjudicate punishment, others as misde- 
meanors, others as felonies. 

You cannot but think it a still greater subtilty, if not 
an absurdity, in the legal notions of our ancestors, that 
deeds and other writings relating to the title to any land 
were regarded as part of the land, and, being part of a 
thing that is immoveable, could not be the subject of 

(a) 4 Blackstone's Commentaries, 232. 
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larceny. To steal them was a mere trespass, for which 
the remedy was an action at law. 

In what Blackstone calls the technical language of the 
law, deeds and writings relating to land are said to savour 
of the realty. With the land they descend from an owner 
of it to his heir, and they pass with the land from one 
owner to another by will, or by conveyance, or otherwise. 
That in this respect they are real, not personal, property is 
intelligible; but there seems no sense in attributing to 
moveable things, deeds and writings, a quality which a 
fixture or a growing tree has by reason of its being an 
immoveable thing. 

It was also a part of the common law that a box or 
chest, in which were kept charters or writings relating to 
land, was a part of the realty, and though it happened to be 
itself of great separate value, to steal it was not larceny : 
it was a mere trespass, the remedy for which was an action 
at law. Coke, speaking of the box or chest, says (a) : 
" It shall be of the same nature the charters be of; et omne 
" majus dignum trahit ad se minus." To this doctrine I 
shall have occasion to recur, when I proceed to state to 
you, soon, the purport of the enactments in Peel's Larceny 
Act, providing for the punishment of persons who steal 
writings relating to realty. 

As one of the curiosities of the common law I transcribe 
from the page of Coke's Third Institute, from which I 
have just quoted a few words, this Httle paragraph : 

" No larceny can be committed by taking and carrying 
" away of a ward or of a villein, because they are in the 
" realty." 

You perceive, at- once, that a villein was a part of his 
owner's real property ; but you may not, without some 
explanation, understand how a man's ward can be said to 
be a part of his property. 

Until an act of pariiament, passed soon after the Resto- 

(a) Coke's Third Institute, page 109, 

n2 
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ration (a), abolished the tenure by knight-service (chivahy 
or mihtary service), by which until then many considerable 
estates were holden, if, upon the death of a tenant by 
knight-service, his heir, being a male, was under the age 
of twenty-one years, or being a female was under the age 
of fourteen years, the lord, as he was called, being the 
person of whom the lands were holden, had the wardship 
of the heir, until, if a male, he attained the age of twenty- 
one years, or until, if a female, she attained the age of 
sixteen years. 

By virtue of this wardship the lord, who was then 
termed the guardian in chivahy, was entitled to the cus- 
tody of the person of the heir, and maintained and educated 
him, and, moreover, had the custody of his lands, without 
accounting to him or to any one else for the profits, out of 
which he could provide the military service to which he 
would have been entitled from the heir, if of mature age. 
Of this wardship in chivalry, and of the oppressions and 
abuses which were its frequent consequences, you have read 
in history, and in poetry and romance consistent with his- 
tory and with law. 

The wardship was a part of the lord's real property, an 
incident to his own lordship or seignory. To one accus- 
tomed to the way in which the old lawyers could some- 
times push a principle to strange consequences, it is hardly 
surprising to find a ward spoken of as a part of the lord's 
realty. 

Again, by the common law, if upon the death of an 
owner of lands holden in socage, namely, freehold lands not 
being holdeu by knight-service, his heir was under the age 
of fourteen years, his guardian was his nearest of kin to 
whom the lands could not come by descent. This last 
qualification prevented the guardian being a person who 
had an interest in the death of the heir. This guardian in 
socage had the custody of the person and lands of the ward 

(a) 12 Charles II., chapter 24. 
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until he attained the age of fourteen years, and was then 
bound to account to him for the profits of the land. The 
law regarded, for several purposes, the right of a guardian 
in socage to the custody of the person and land of the 
heir as an estate in the land. It was a part of his real 
property; and it is not to be doubted that Coke's doc- 
trine, that a ward could not be the subject of larceny 
applied to a ward in socage. 

Nearly all the lands in this country, not in the possession 
of the clergy, are now, as regards all freehold estates in 
them, holden in socage, and there are sometimes instances 
of children being wards in socage. I shall soon have 
occasion to speak more in detail of the nature of socage 
tenure. 

If the heir of a copyholder is under age, the lord of the 
manor is his guardian; but, unlike a guardian in chivalry, 
he is bound to account to the heir, when of age, for the 
profits of the land. It is usual for the lord of the manor 
to grant a wardship of this sort to some friend of the heir. 
It is plain that such a wardship, as an incident to a manor, 
is of the nature of real property. 
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1. Writings stolen. 

2. Writings relating to Realty. 

3. Box containing Writings. 

4. Wills, Sfc. stolen or de- 

stroyed. 

5. Records, SfC. stolen or de- 

stroyed. 

6. Parchment. 

7. Misdemeanor made a Fe- 

lony. 

8. Felony declared a Misde- 

meanor. 

9. Felony. Action, 



10. Misdemeanor. Action. 

11. Chose in Action. 

12. Written Securities stolen. 

13. Shares. 

14. Savings Bank. 

15. Warrant for Delivery of 

Goods. 

16. Letters. 

17. Manuscript Boohs. 

18. Ward stolen. 

19. Girl stolen. 

20. Child stolen. 



The twenty-third section of Peel's Larceny Act (a) makes 
it a misdemeanor to steal any paper or parchment being 
evidence of the title to any real estate. 

The section does not provide for the case of stealing a 
chest or box in which writings concerning the realty are 
kept, and it may perhaps be argued, that, on Coke's prin- 
ciple : omne majus dignum trahit ad se minus, to steal the 
chest or box has become a misdemeanor. On the other 
hand it may be argued that, as a penal statute is to be 
construed strictly, the statute not providing for the case of 
stealing the chest or box, to steal it may still be a mere 
trespass, for which the remedy is an action at law. 

The twenty-second section of Peel's Larceny Act makes 
it a misdemeanor to steal, or, for any fraudulent purpose, to 
destroy or conceal, any will, codicil or other testamentary 
instrument, whether relating to real estate, or to personal 
estate, or to both. 

The effect, shortly stated, of the twenty-first section of 
Peel's Larceny Act is to declare it to be a misdemeanor to 

(a) 7 & 8 George IV., c. 29. 
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steal, or, for any fraudulent purpose, to take from its place 
of deposit, or from any person having its lawful custody, 
or unlawfully and maliciously to obliterate, injure or destroy, 
any record or document of or belonging to any court of 
record or any court of equity, or relating to any cause or 
matter begun, depending or terminated in any such court. 

If a record of a court concerned land, the same com- 
mon law rule applied to it as to any other writing being an 
evidence of title to real estate : it could not be the subject 
of larceny. This was the law, though a record, being the 
property of the court, would not be the property of the 
owner of the land, and therefore could hardly be regarded 
as if it were a part of the land. 

If a record did not concern real estate, to steal it, or 
rather to steal the parchment on which it was written, being 
a thing of some value of itself, was by the common law 
a larceny. 

As to a record concerning land the meaning of the statute 
is clear : to steal it is now a misdemeanor. 

As to a record not concerning land, a question may be 
raised whether the enactment declaring the stealing it to be 
a misdemeanor deprives that offence of its character of a 
felony. The enactment, unless this is a consequence of it, 
seems not to effect its -apparent object, so far as respects a 
record not relating to land, inasmuch as it is contrary to law 
to treat any felony as a mere misdemeanor. If a statute 
declares that to be a felony which was before a misde- 
meanor, the misdemeanor is said to merge in the felony ; 
the criminal ought to be prosecuted for the greater offence, 
and may not be prosecuted for the less. It seems to be 
equally reasonable that, when the legislature declares that 
to be a misdemeanor which was before a felony, it should 
be taken to mean that the offence is to be in future only a 
misdemeanor ; and that the criminal ought to be punished 
for the less offence, and is not to be prosecuted for the 
greater. 

The punishment for any misdemeanor specified in either 



184 LECTURE LXXIII. 

of the three enactments, of which I have just stated the 
purport, is penal servitude for not more than seven, and not 
less than three, years, or fine or imprisonment, or both fine 
and imprisonment. The imprisonment may be with or 
without hard labour, and with or without peiiods of solitary 
confinement. 

According to the purport of a part of the twenty-fourth 
section, nothing in the act contained, relating to any of the 
misdemeanors mentioned in the preceding part of the 
lecture, is to prevent, lessen or impeach any remedy at 
law or in equity which any person aggrieved by any sucli 
offence might otherwise have had. If the statute had 
declared the specified offences to be felonies, this provision 
would have had an important meaning; applied to any 
offence, declared to be a misdemeanor, it seems to be without 
effect. It says only that which tlie law says without it. 
With reference to this point I refer you to former lectures, 
in which I have spoken of the private remedy for a person 
wronged by a misdemeanor or by a felony. 

I think I have not hitherto used the technical phrase 
" chose in action," meaning a thing to which a person is 
entitled, without having the possession of it. Thus, a debt, 
money due to one, is, of all choses in action, the most 
common. A chattel which a person withholds from the 
owner is a chose in action. 

Blackstone (a) says : " bonds, bills, and notes, which 
" concern mere choses in action, were also, at the common 
" law,'held not to be such goods whereof larceny might be 
" committed, being of no intrinsic value, and not importing 
" any property in possession of the person from whom 
" they were taken." By the words "no intrinsic value" 
the commentator means that the paper, on which a bond, 
or a bill of exchange, or a note of hand is written, is not 
of any appreciable value. Thus may be distinguished the 
case of stealing either of those instruments from that of 
stealing a record ; the parchment on which a record is 

(a) 4 Blackstone's Commentaries, 234. 
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written being, as waste parchment, a thing of some value. 
It is well known that many valuable parchment manuscripts 
have been stolen and used up in book-binding and for 
other purposes. 

In the passage quoted from Blackstone's Commentaries, 
bonds, bills, and notes only are named ; but they must be 
regarded as examples of written securities, being the titles, 
or evidences of the title, to choses in action infinite in 
number and in variety of species. 

The fifth section of Peel's Larceny Act enacts to an 
effect which may be thus shortly stated : Any person who 
shall steal any security being the title, or evidence of the 
title, to any share or interest in any public stock or fund, 
or in any fund of any body corporate, company, or society, 
or to any deposit in any savings-bank, or shall steal any 
security for money, or any warrant or order for the delivery 
or transfer of any goods or valuable thing, shall be guilty 
of a felony, for which he may be punished in the same 
manner as if he had stolen any chattel of the same value 
as the share, interest, or deposit, the money due, or the 
goods or valuable thing. 

There are acts of parliament providing for the severe 
punishment of persons who steal letters sent by the post. 
Making only this slight reference to those statutes I think 
I have said quite enough of those parts of modern legis- 
lation, by which is altered that part of the common law 
vvhich treated as a mere trespass the stealing of writings, 
not having some intrinsic value, such as a parchment 
manuscript might have by reason of its material, or a 
manuscript book might have by reason of its contents. 

I now recur to the doctrine that a ward, being a part of 
his guardian's real property, could not, according to the 
common law, be the subject of larceny. To some extent 
this is now modified by one of Peel's Acts passed in 1828, 
" for consolidating and amending the statutes in England 
" relative to offences against the person" (a). 

The twentieth section enacts to the effect, that any 

(a) 9 George IV., chapters]. 



1 86 LECTUKE LXXIII. 

person who shall unlawfully take or cause to be taken any 
unmarried girl, being under the age of sixteen years, out of 
the possession and against the will of her father or mother, 
or of any other person having the lawful care or charge of 
her, shall be guilty of a misdemeanor, and shall be liable 
to be punished by fine or imprisonment or both. 

The twenty-first section enacts to the effect, that if any 
person shall maliciously, either by force or fraud, lead or 
take away, or decoy or entice away or detain, any child 
under the age of ten years, with intent to deprive the 
parent or parents, or any otlier person having the lawful 
care or charge of such child, of the possession of such 
child, or with intent to steal any article upon or about the 
person of such child, or shall with any such intent as afore- 
said receive or harbour any such child, knowing the same 
to have been, by force or fraud, led, taken, enticed, de- 
coyed or detained, every such offender, and every person 
counselling, aiding or abetting such offender, shall be guilty 
of felony. The punishment for any offence specified in this 
enactment is penal servitude for not more than seven years 
and not less than three years, or imprisonment with or 
without hard labor, for not more than two years, and, if a 
male, to be once, twice or thrice publicly or privately 
whipped. 
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According to the common law it was larceny to steal 
some animals ; it was not larceny to steal others. In order 
to inform you of the interesting details of this part of our 
unwritten law, I now extract from Blackstone's Com- 
mentaries (a) five passages, arranging them in an order 
different from that in which they occur in the work itself. 
The summary thus expressed of the law relative to the 
steahng of animals is imperfect; but I think it clearer than 
any given by any other writer. The study of it will enable 
you to understand the effect of several sections of Peel's 
Larceny Act (fi), providing for the punishment of persons 
by whom are stolen some of the animals, the stealing of 
which is, according to the common law, not larceny. 

1. "Of all valuable domestic animals, as horses, and of 
" all animals domitse naturae, which serve for 
" food, as swine, sheep, poultry and the like, 
" larceny may be committed. 



(a) 4 Blackstone's Commentaries, 234, 235. 
(*) 7 & 8 George IV., cliapter 29. 
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2. " Larceny cannot be committed of animals in which 

" there is no property, either absolute or qualified, 
" as of beasts that are ferae naturae, and unre- 
" claimed, such as deer, hares and conies, in a 
" forest, chase or warren ; fish, in an open river 
" or pond ; or wild fowls at their natural liberty. 

3. " But if they are reclaimed or confined, and may 

" serve for food, it is otherwise, even at common 
" law : for of deer so enclosed in a park that they 
" may be taken at pleasure, fish in a tank, and 
" pheasants or partridges in a mevi', larceny may 
" be committed. 

4. " It is also said that if swans be lawfully marked, it 

" is felony to steal them, though at large in 
" a public river; and that it is likewise felony to 
" steal them, though unmarked, if in any private 
" river or pond ; otherwise it is only a trespass. 

5. " As to those animals which do not serve for food, 

" and which therefore the law holds to have no 
" intrinsic value, as dogs of all sorts, and other 
" creatures kept for whim and pleasure, though a 
" man may have a bare property therein, and 
" maintain a civil action for the loss of them, yet 
" they are not of such estimation, as that the 
" crime of stealing them amounts to larceny." 

On these five passages I shall now comment, taking from 
their text a few words at a time, according to the method 
of some ancient law writers. 

All valuable domestic animals. — It is not correct to say 
that of all valuable domestic animals larceny may, accord- 
ing to the common law, be committed; for a dog, though 
a valuable domestic animal, is not a subject of larceny. 
The fifth passage implies that dogs are only kept for whim 
and pleasure. There are many dogs, sheep-dogs, watch- 
dogs, and terriers, kept for the destruction of vermin, for 
instance, which are of real utility. It is difficult to deny 
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the utility of many sporting dogs, though^ many of them 
are kept only for pleasure. 

As a matter of taste, you would have been better pleased 
if there had been an ancient usage and custom, a part of 
the common law of the land, treating with, at least, as 
great respect man's faithful companion and friend, the dog, 
as man's laborious slave, the horse. 

I think the only valuable domestic animals, not serving 
for food, which could by the common law be subjects of 
larceny are the horse, the ass and the mule ; and that to- 
give accurate expression to the rule stated in the first of my 
extracts from Blackstone those three animals should be sub- 
stituted for " all valuable domestic animals." 

Prescribing a specific severe punishment for stealing a 
horse, a section in Peel's Larceny Act leaves the stealing of 
an ass, or of a mule, to be dealt with as a simple larceny, 
for which another section prescribes a less punishment. 

Domitse naturae. — By animals domitae naturae are meant 
certain well-known species, or to speak with scientific pre- 
cision, certain well-known varieties of certain species of 
animals whose natures have been changed by an indefinitely 
long association with mankind. They are said to be do- 
mitae naturae as distinguished from animals ferae naturae. I 
think it better to speak of them as domestic animals. 

Serve for food. — Of domestic animals, besides the horse, 
the ass, and the mule, those only which serve for food could, 
by the common law, be subjects of larceny. From the 
instances given of them by Blackstone is omitted the chief 
of them, the ox. 

That they serve for food is the circumstance that gives 
fo wild animals, confined, the value that makes them, by 
the common law, subjects of larceny. 

Deer in a forest or chase. — The twentv-sixth section of 
Peel's Larceny Act enacts to the effect that, if any person 
shall, unlawfully and wilfully, course, hunt, snare or carry 
away, or kill or wound, or attempt to kill or wound, any 
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deer kept or being in tiie unenclosed part of any forest, 
chase or purlieu, he shall, on conviction before a justice 
of the peace, forfeit a sum of money not exceeding fifty 
pounds. 

The same section enacts to the effect that, if any person, 
convicted of any of the offences just described, shall offend 
a second time by committing any of those offences, his 
second offence shall be a felony, and he shall be liable to be 
punished as in a case of simple larceny. 

Deer in a park. — The same section also enacts to the 
effect that, if any person shall, in respect of any deer kept 
or being in the enclosed part of any forest, chase or purlieu, 
or in any enclosed land where deer shall be usually kept, 
commit any of the offences which I have just specified, he 
shall be guilty of felony, and shall be liable to be punished 
as in a case of simple larceny. This enactment may be 
regarded as confirming and extending the common law rule, 
treating as a felony the stealing of deer in a park. 

For a definition of a forest, of a chase, and of a purlieu, 
I content myself with referring you to Manwood's Forest 
Law, especially the twentieth chapter. The subject is inte- 
resting to those who take pleasure in illustrating history 
and law, each by the other. 

Hares and conies. — To steal a rabbit or a hare kept in 
a hutch, or otherwise confined, would be larceny by the 
common law. 

Hares and conies in a warren. — The thirtieth section of 
Peel's Larceny Act makes it a misdemeanor, unlawfully and 
wilfully, in the night, to take or kill a hare or coney in 
any warren or ground lawfully used for the breeding or 
keeping of hares or conies. The section not providing any 
specific punishment for this offence, a person guilty of it is 
subject to the common law punishment for a misdemeanor, 
fine or imprisonment, or both. 

The same section enacts to the effect that, if any person 
shall, unlawfully and wilfully, in the day, in any such warren 
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or ground as aforesaid, take or kill any hare or coney, or 
set or use any snare or engine for the taking of hares or 
conies, he shall, upon conviction before a justice of the 
peace, forfeit a sum of money not exceeding five pounds. 

Pheasants and partridges in a mew. — Pigeons are more 
commonly kept in a confined or reclaimed state than phea- 
sants or partridges. To steal from a pigeon-house or box 
pigeons either kept in close confinement, or, as is more 
usual, accustomed to fly away from the pigeon-house or box 
and return to it as their home, is, by the common law, a 
larceny. 

The thirty-third section of Peel's Larceny Act enacts to 
the effect that, if any person shall unlawfully and wilfully kill, 
wound or take any house-dove or pigeon under such circum- 
stances as shall not amount to larceny at common law, he 
shall, upon conviction before a justice of the peace, forfeit, 
besides the value of the bird, a sum of money not exceeding 
five pounds. This clause might apply to the case of a per- 
son stealing a pigeon when away from home. 

Fish in an open river or pond. — The thirty-fourth section 
of Peel's Larceny Act enacts to the effect that, if any per- 
son shall unlawfully and wilfully take or destroy any fish 
in any water running through or being in any land adjoining 
or belonging to the dwelling-house of any person being the 
owner of the water or having a right of fishery therein, the 
offender shall be guilty of a misdemeanor. 

The same section enacts to the effect that, if any person 
shall unlawfully and wilfully take or destroy, or attempt to 
take or destroy, any fish in any water, not being such as 
aforesaid, but which shall be private property, or in which 
there shall be any private right of fishery, the offender shall, 
on conviction before a justice of the peace, forfeit, besides 
the value of any fish taken or destroyed, a sum of money 
not exceeding five pounds. 

In a subsequent part of the same section is a proviso, that 
nothing before contained in the section shall extend to any 
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person angling in the day-time ; but that if any person shall, 
by angling in the day-time, unlawfully and wilfully take or 
destroy, or attempt to take or destroy, any fish in any such 
water as firstly in the section mentioned, he shall, on con- 
viction before" a justice of the peace, forfeit a sum of money 
not exceeding five pounds, and if in any such water as lastly 
in the section mentioned, he shall, on a like conviction, for- 
feit a sum of money not exceeding two pounds. 

The thirty-fifth section enacts to the effect that, if any 
person shall be found fishing against the provisions of the 
act, it shall be lawful for the owner of the ground, water or 
fishery, his servants, or any person authorized by him, to 
demand from the oflf'ender any fishing implements then in 
his possession, and, in case the offender shall not imme- 
diately deliver them up, to seize them for the use of such 
owner. In the same section is a proviso exempting from 
the payment of any damages or penalty any angler by 
whom any implements shall be delivered up, or from whom 
they shall be taken, according to the enactment contained 
in the section. 

Animals which do not serve for food. — It is not correct 
to say of all animals that do not serve for food, that they 
cannot, by the common law, be subjects of larceny, inas- 
nmch as it is a common law larceny to steal a horse, an ass, 
or a mule. 

Dogs of all sorts and other creatures kept for whim and 
pleasure. — The thirty-first section of Peel's Larceny Act 
enacts to the effect that, if any person shall steal any dog, 
or any beast or bird ordinarily kept in a state of confine- 
ment, not being the subject of larceny at common law, the 
offender shall, on conviction before a justice of the peace, 
forfeit, besides the value of the dog, bird or beast, a sum 
of money not exceeding twenty pounds. If a person so 
convicted is afterwards guilty of a similar offence, his 
punishment, on conviction before one justice, is to be impri- 
sonment, with or without hard labour, for not more than 
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twelve calendar months ; if the conviction is before two 
justices, they may further order the offender, if a male, to 
be once or twice publicly or privately whipped. 

Dogs of all sorts and other creatures kept for whim and 
pleasure. — Dogs, cats and ferrets are specially mentioned 
in the law books as not being the sabjects of larceny, and 
in respect of ferrets theie is a decision to that effect. That 
dogs, cats and ferrets are all useful animals serves to take 
them out of the terms of Blackstone's description of animals, 
in respect of which, though reclaimed, larceny cannot be 
committed ; they cannot be said to be kept only for whim 
and pleasure. Other writers speak of them as being of too 
base a nature to be the subjects of larceny. What may be 
meant by the phrase, base nature, so applied, is not ex- 
plained. But for the horse, the ass and the mule, being 
subjects of larceny, it might be taken to mean not serving 
for food. 

Of other animals often kept for whim and pleasure a long 
list might be made, including obviously singing birds, par- 
rots, chained monkeys and tame foxes. 

As a close to this lecture you may like to have a sum- 
mary, prepared by me, of the animals, the stealing of which 
is, by the common law, the felony called larceny. In 
framing it I have taken pains to avoid, what appear to 
me to be the faults of former writers. 

This is my summary : — 

1. All domestic animals serving for food : such as oxen, 
sheep, goats, swine and domestic poultry. 

2. Some domestic animals not serving for food : namely, 
horses, asses, mules. 

3. Confined wild animals serving for food : such as deer, 
hares, rabbits, pheasants, partridges, fish. 

4. Pigeons in a house or box in which they are kept, or 
from and to which, as their home, they are in the habit of 
flying. 

II. o 
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5. Marked swans, though at large; unmarked swans, 
kept on a pond or private stream. 

For the common law felony of stealing any animal com- 
prised in this summary, Peel's Larceny Act (a) prescribes 
the punishment. 

If any animal, not comprised in this summary, is stolen, 
the wrong is a mere trespass, the remedy for which is an 
action at law, unless Peel's Larceny Act prescribes a punish- 
ment for it. 

(a) 7 & 8 George IV., chapter 29. 
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1. Arrest of Criminah. 

2. Search Warrant. 

3. Fraud. 

4. False Pretence. 



5. False Promise. 

6. Misdemeanor merged in 

Felony. 



I RECALL your attention to the sixty-third section of Peel's 
Larceny Act (a), giving powers to arrest on the spot persons 
guilty of any offence for which punishment is prescribed by 
that statute, and giving a justice of the peace power to 
grant a warrant to search for any property in respect of 
which any such offence may have been committed. You 
have seen that these powers apply to thefts of minerals, 
trees, fixtures, writings and animals, and other things which 
are not, as well as those things which are, according to the 
common law, subjects of larceny. 

The fifty-third section of the same statute prescribes a 
punishment for a very common offence, which, though not 
larceny, implies guilt of the same character as that of lar- 
ceny, the oflFence of obtaining property by a false pre- 
tence. The powers given by the sixty-third section apply 
to persons guilty of this offence and to property obtained 
by it. 

This fifty-third section recites that- a failure of justice 
frequently arises from the subtle distinction between lar- 
ceny and fraud, and, to remedy this, enacts to the effect 
that any person who by any false pretence obtains any 
chattel, money or valuable security, with intent to cheat or 
defraud any person of the same, is guilty of a misdemeanor. 
The section also provides to the effect that a person in- 
dicted for this misdemeanor shall not be acquitted by rea- 
son of his having obtained property in such a manner as to 

(a) 7 & 8 George IV., chapter 29. 
o2 
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be guilty of larceny, and that a person tried for the mis- 
demeanor shall not afterwards be prosecuted, on the same 
facts, for larceny. The punishment for this misdemeanor 
is penal servitude for not more than seven years and not 
less than three years, or fine or imprisonment, or both. 
The imprisonment may be with or without hard labour. 

The section before us recites that a failure of justice fre- 
quently arises from the subtle distinction between larceny 
and fraud. To you this may require explanation. 

When a falsehood is a trick, or a part of a trick, by 
means of which a person gets possession of a chattel; with 
the intention of depriving the owner of it, the crime is 
either larceny or fraud ; but whether it is the one or the 
other depends upon the question whether the circumstances 
show that the owner was induced by the false pretence to 
part with the right of property in the chattel or only to part 
with the possession of it. If he meant to part with the 
possession only, the offence is larceny ; if he meant to part 
with his right of property, the offence is that of obtaining 
property by a false pretence. 

From a multitude of cases having reference to this dis- 
tinction I select a few decisions, the purport of which is 
capable of being stated in a few words. 

Upon (he trial of a person charged with stealing two silver 
cream ewers it appeared that, after he had left the service 
of a customer of a silversmith, he went to the silversmith's 
shop and falsely told him that his master, meaning the 
customer whose service he had left, wanted a silver cream 
ewer, and desired the silversmith to give one to him and to 
put it down to his master's account. The silversmith gave 
the prisoner two silver cream ewers, that his customer 
might choose one. It was decided that the silversmith 
sending two ewers, in order that one might be chosen, 
parted with the possession only, and that the offence was 
larceny ; but if he had sent but one cream ewer he would 
have parted with his right of property and the offence 
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would not have been larceny (a), and would have been the 
offence of obtaining property by a false pretence. 

In another case Mr. Justice Patteson treated as a part- 
ing with possession only, and not as a parting with the 
right of property, the sending of five shawls in order that 
a choice might be made of one (J). 

A person went to an inn, on a fair day, and told the 
ostler to bring out his horse, and upon the ostler saying he 
did not know which it was, went into the stable, and, 
pointing out a mare, falsely said it was his. By this false 
pretence he obtained what was deemed possession of the 
mare, and it was decided that he was guilty of larceny (c). 
The owner of the mare did not part with his right of pro- 
perty. 

A person who, by falsely pretending to a carrier's servant 
that he was the person to whom goods were directed, 
obtained possession of them, was decided to be guilty of 
larceny (d). The right of property was not parted with. 

Bear in mind that the statute does not abolish this dis- 
tinction. It only prevents a person, indicted for a fraud as 
a misdemeanor, being acquitted, or prosecuted a second 
time, by reason of his guilt being that of larceny ; as, but for 
the statute, he might be on the general principle of which 
I have spoken before, that a misdemeanor, being also a 
felony, merges in the felony. 

In a case of a false pretence being a trick, or part of a 
trick, amounting to larceny, the offender may still be indicted, 
in the first instance, for the felony, and so receive, in a case 
of horse stealing for instance, a severer punishment than 
that prescribed for the misdemeanor. 

As to other misdemeanors than that of obtaining property 

(a) The King v. Davenport, reported by Archbold in his edition of 
Peel's Acts ; 2 Russell on Crimes, Greaves' Edition, 28. 

(b) The King v. Savage, 3 Carrington & Payne, 143 ; 2 Russell 
on Crimes, Greaves' Edition, 28. 

(c) The King v. Pitman, 2 Carrington & Payne, 423. 

(rf) The King v. Longstreeth, 1 Moody's Crown Cases, 137. 
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by a false pretence, the practical effect of the principle, that 
a misdemeanor merges in a felony is modified by a statute 
made in 1851 (a), containing an enactment to the effect that a 
person tried for a misdemeanor shall not be entitled to be 
acquitted by reason of his guilt appearing to be a felony, 
and that a person tried for a misdemeanor shall not after- 
wards be prosecuted, on the same facts, for a felony, unless 
the court shall think fit to discharge the jury from giving a 
verdict, and direct the person to be indicted for the felony. 
Innumerable decisions have been given as to what false- 
hoods are, and what falsehoods are not, false pretences 
within the meaning of the fifty-third section of Peel's 
Larceny Act and within the meaning of an enactment 
made in the reign of King George the Second having the 
same object. With reference to this part of our subject I 
shall content myself by adverting to only two points. 

1. To be a false pretence within the meaning of Peel's 
Larceny Act a statement must be a false pretence of some 
existing fact, and not a mere false promise in respect of the 
future. 

2. To a false pretence within the meaning of the statute, 
words, whether written or spoken, are not essential. A 
man's conduct, without words, may amount to a false 
pretence. 

For illustrations of these two points I think it quite 
enough to refer you to those parts of Russell on Crimes, 
edited by Greaves, which apply to them. For what you 
may there read I cannot, even for you, attempt to write a 
substitute. 

(a) 14 &, 15 Victoria, chapter 100, section 12. 
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I NOW remind you of the lectures in which I spoke of the 
various ways in which persons, accused of crimes, are 
brought before justices of the peace. I had then in view 
the point at which I am now arrived. 

I do not purpose to say anything more of the duty of 
justices of the peace in respect of their summary jurisdiction 
under the Criminal Justice Act, or under any other statute. 
1 shall now speak only of those cases in which they have 
not a summary jurisdiction, or in which, having it com- 
bined with a power to exercise it or not as they may think 
fit, they do not exercise it. 

With regard to a person brought before a justice of the 
peace and charged with a crime, in respect of which the 
justice has not, or, having a choice, does not think proper 
to exercise, a summary jurisdiction, the duties of the justice 
are defined by a statute made in 1848 (a) to facilitate 
the performance of the duties of justices of the peace out 
of sessions with respect to persons charged with indictable 
•offences. 

The provisions of this statute are so remaikably precise 
and clear, that I cannot think I should be rendering you 
any service by attempting to state the eifect of any parts 
of it, as I am in the habit of doing with respect to 
acts of parliament, to which I direct your attention, — 
sooner or later every law student and every magistrate 

(a) 11 & 12 Victoria, chapter 42. 
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becomes well acquainted with the details of this useful 
part of the statute law by consulting from time to time the 
statute itself. 

The manner in which a justice of the peace investigates 
a charge, in respect of which he does not exercise a sum- 
mary jurisdiction, is so minutely prescribed by some sec- 
tions of the statute, and his duties, with reference to other 
points are so carefully described in other sections, that the 
statute itself has the character of a book of practice, a 
manual, for which it would be difficult to frame a substitute. 

One section of the statute carefully confirms the rule of 
law, that the room in which the investigation is taking 
place is not an open court, and also confirms the power of 
the justice to order the exclusion of persons from it. I 
have before told you that a summary jurisdiction must be 
exercised in an open court. The reasons are apparent for 
this distinction between a court in which justice is definitely 
administered, and a room in which a magistrate superin- 
tends a preliminary inquiry. In the latter case publicity 
might greatly tend to defeat the object of the inquiry. It 
often happens that a part of the evidence is taken at one 
sitting, and the prisoner is remanded and again brought 
before the justice. This sometimes happens more than 
once. During a remand, the friends of the accused may 
be as active in stifling, as the police in searching out, proofs 
to which the previous evidence has directed their attention. 
This inconvenience may be prevented by a justice exer- 
cising his power to order the room in which he sits to be 
cleared. There is seldom occasion to do this. 

By clearly expressed enactments five points are specially 
provided for : 

1. The depositions of the witnesses are to be taken in 
writing in the presence of the accused, and he is to be at 
liberty to cross-examine them. 

2, The accused is to be cautioned that he need not make 
any statement, but that, if he makes a statement, it may be 
used against him at his trial. Any statement he makes is 
to be taken down in writing. 
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3. If it appears that any promise or threat has been 
made to induce him to confess his guilt, he is further to be 
cautioned that he has nothing to hope from the promise 
or fear from the threat, and that, notwithstanding the 
promise or threat, any statement he may make may be 
given in evidence against him. 

4. A prisoner committed for trial, or holden to bail for 
that purpose, is entitled to copies of the depositions against 
him. 

6. If, at the time of the trial, a witness is dead, or so ill 
as not to be able to travel, bis deposition may be read as 
evidence. 

The investigation usually ends, if not in the dismissal of 
the charge, in the committal of the accused for trial at the 
quarter sessions, or in the country at the assizes, or in 
London and its immediate neighbourhood at the Central 
Criminal Court. 

Justices of the peace have ample discretionary powers 
to admit accused persons to bail instead of sending them 
to gaol to await their trial. Of these powers, and of the 
exercise of them, and of the recognizances which the jus- 
tices take from the sureties of the accused for his appear- 
ance in the court in which he is to be tried, I might have 
much to say but for the minute instructions and forms 
contained in the statute itself. 

Blackstone says (a) : " To make imprisonment lawful it 
" must either be by process from the courts of judicature, 
" or by warrant from some legal officer having authority 
" to commit to prison ; which warrant must be in wiiting, 
" under the hand and seal of the magistrate, and express 
" the causes of the commitment, in order to be examined 
" into (if necessary) upon a habeas corpus. If there be no 
" cause expressed, the gaoler is not bound to detain the 
" prisoner ; for the law judges in this respect, saith Sir 
" Edward Coke, like Festus, the Roman governor, that it 
" is unreasonable to send a prisoner, and not to signify 
" withal the crimes alleged against him." 

(a) 1 Blackstone's Commentaries, 137. 
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Habeas corpus. — To an English lawyer these are as 
magical words ; and he is never more animated, in speech 
or in writing, than when they are his theme. These two 
words are the name of a writ, by means of which, or by 
means of an application for it, a person imprisoned, or 
otherwise confined against his will, has a right to have the 
legality of his detention considered by a court of justice 
having power to discharge him from illegal custody, or to 
admit him to bail, or to remand him to legal custody. 

This writ takes its force from an ancient usage and 
custom to issue it and to obey it. This usage and custom, 
itself a part of the common law of the land, is strengthened 
and extended by several parts of the statute law, which 
I shall make the subject of a distinct lecture. 

The writ may be issued from either of the Courts of 
Chancery, Queen's Bench, Common Pleas and Exchequer, 
and commands the person detaining the person named in 
the writ to have immediately his body in the court from 
which the writ is issued. It is applied for, not as a matter 
of course, but by a motion founded on affidavits ; and it is 
granted, if, by the afiBdavits, it appears that the imprison- 
ment is unlawful or that its legality is questionable, or that 
the prisoner ought to be admitted to bail. 

The writ is in this form : — 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 
the keeper of our gaol at Maidstone, in and for the county of 
Kent, greeting : We command you that you have in our court 
before us at Westminster immediately after the receipt of this 
our writ the body of John Smith, being detained under your 
custody as is said, together with the day and cause of his 
being taken and detained, by whatsoever name he may be 
called therein, to undergo and receive all and singular such 
matters and things as our said court shall then and there con- 
sider of and concerning him in this behalf: And have you then 
there this writ. 

Witness, Sir Alexander James Edmund Cockburn, Baronet, 
at Westminster, the seventeenth day of November, in the 
twenty-fourth year of our reign. 

By the Court. 
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The celebrated Petition of Right, which became by the 
assent of the King, Charles the First, an Act of Parlia- 
ment (a), recites as one of the grievances intended to be 
redressed, that, against the tenor of the Great Charter, and 
of a statute made in the reign of King Edward the Third, 
and other the good laws and statutes of the realm, divers 
of the king's subjects had of late been imprisoned without 
any cause shown, and when for their deliverance they were 
brought before the king's justices by the king's writ of 
habeas corpus, there to undergo and receive as the court 
should prder, and their keepers commanded to certify the 
cause of their detainer, no cause was certified but that they 
were detained by the king's special command, signified by the 
Lords of _the Privy Council, and yet were returned back to 
several prisons, without being charged with any thing to 
which they might make answer according to law. The 
enactment applicable to this grievance is that "no freeman 
in any such manner as is before mentioned be imprisoned 
or detained." 



(a) 3 Charles I,, chapter 1. 
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Not to speak of the history of this great law, and of the 
fatal disregard of it by the monarch from whom it was 
wisely exacted by a parliament of which true patriotism 
was the leading motive, we learn from the history of every 
country and of every period that all tyrannies, regal or 
republican, chiefly oppress those who are subject to their 
power by imprisoning them, without cause assigned, and 
without opportunity of appealing to any judicial tribunal. 

Some parts of my next extract from Blackstone serve 
to bring to mind, at the same time, the ancient republic of 
Venice and the modern kingdom of the Two Sicilies. As 
to the latter, writing in the winter of the year 1860, I 
think of the prisons of Naples and Palermo, and of the 
events of the past summer and autumn. 

Blackstone says : " Some have thought, that unjust at- 
" tacks, even upon life, or property, at the arbitrary will 
" of the magistrate, are less dangerous to the commonwealth, 
" than such as are made upon the personal liberty of the 
" subject. To bereave a man of life, or by violence to 
" confiscate his estate, without accusation or trial, would be 
" so gross and notorious an act of despotism, as must at 
" once convey the alarm of tyranny throughout the whole 
" kingdom. But confinement of his person, by secretly 
" hurrying him to gaol, where his sufferings are unknown 
" or forgotten, is a less public, a less striking, and therefore 
" a more dangerous engine of arbitrary government." 

The statute by which, about twelve years after the peti- 
tion of right, the Court of Star Chamber was abolished, 
contains an enactment for securing the right, to a writ of 
habeas corpus, of every person imprisoned by the order of 
the Court of Star Chamber, or of any court having, or 
pretending to have, a like jurisdiction, or by command or 
warrant of the king, or of the council board, or of any lords 
or others of the privy council. 

The praises lavished by historians and lawyers on the 
next of the laws I am now reviewing, the famous Habeas 
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Corpus Act (a), made late in the reign of King Charles the 
Second, are well deserved. Combined with the common 
law it is a law of inestimable value, cherished by all 
Englishmen as an essential part of those of their laws by 
which personal liberty is secured. 

The statute recites to the effect that great delays had 
been used by sheriffs, gaolers, and other officers, to whose 
custody persons had been committed for crimes, or supposed 
crimes, in making returns of writs of habeas corpus, by 
different shifts to avoid yielding obedience to the writs, 
contrary to their duty and the known laws of the land, 
whereby many of the king's subjects had been, and there- 
after might be, long detained in prison, in cases where by 
law they are bailable. This recital is followed by a section 
beginning with these words : " for the prevention whereof 
" and the more speedy relief of all persons imprisoned for 
" any such criminal, or supposed criminal matters ;" and it 
proceeds to make an enactment requiring the sheriff, or 
gaoler, or other person, to whom a writ of habeas corpus is 
delivered, to bring before the court or judge before whom 
the writ is made returnable the person named in the writ, 
unless committed for treason or felony, within three days if 
the place of detention is not more than twenty miles from 
the place where the court or judge is residing, within ten 
days if the distance is more thaai twenty, and not more than 
one hundred miles, and within twenty days if the distance 
is more than one hundred miles. This enactment serves 
well to place in view the contrast between the modes of 
travelling in the reign of King Charles the Second and in 
the reign of Queen Victoria. The section contains direc- 
tions in respect of the expenses of travelling to be paid by 
tlie person in respect of whom the writ is issued. 

By reason of the courts sitting at Westminster only in 
term time, and by reason of the great length of some of 
the vacations, a person might formerly be imprisoned for 

(a) 31 Charles II., chapter 2. 
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many weeks or even for several months without being able 
to sue out a writ of habeas corpus. To remedy this the 
statute contains an enactment imposing on the Lord Chan- 
cellor, the Lord Keeper of the Great Seal, and every one 
of the judges and barons of the King's Bench, Common 
Pleas and Exchequer, the duty of issuing, in time of vaca- 
tion, on the request of any person committed for any crime 
other than treason or felony, a writ of habeas corpus, and 
the further duty of admitting him to bail unless duly com- 
mitted for an offence in respect of which he is not bailable. 

The statute imposes great pecuniary penalties on the 
Lord Chancellor and other judges for denying, and on 
sheriffs and other officers for not duly obeying, writs of 
habeas corpus. 

One section makes a provision for the discharge of 
persons committed on charges of treason or felony, and 
not promptly brought to trial in pursuance of the commit- 
ment. 

The statute contains a provision that a discharge of a 
person from custody, in respect of a crime, shall not have 
the effect of discharging him from custody in respect of 
any civil cause. 

The statute contains enactments to prevent the undue 
removal of persons from one prison to another, and to pre- 
vent the imprisonment of inhabitants of England or Wales 
in Scotland or Ireland or in Jersey or Guernsey or other 
places beyond sea. 

Of the many useful provisions of which the Habeas 
Corpus Act consists, I have stated the general purport and 
effect of only those which are most prominent and in- 
teresting. 

You have seen that the Habeas Corpus Act contains 
provisions in respect of persons imprisoned as for crimes or 
in civil causes. In other cases, a comparatively modern 
act of parliament extends and regulates the right to writs 
of habeas corpus. 
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Of the statute (a) just mentioned, made in the year 1816, 
the first section enacts to the effect, that when any person 
shall be confined or restrained of his hberty, except for 
a crime or supposed crime, or for debt, or by process in a 
civil suit, any one of the judges and barons of the King's 
Bench, Common Pleas and Exchequer shall, upon com- 
plaint by or on behalf of the person confined or restrained, 
if it shall appear by affidavit that there is probable and 
reasonable ground for the complaint, award in time of va- 
cation a writ of habeas corpus, returnable immediately 
before the same judge or baron, or some other judge or 
baron of the same court. 

The second section provides for the punishment, as for a 
contempt, of any person not obeying a writ of habeas cor- 
pus issued in pursuance of the act. 

The same section permits a judge or baron, in the case 
of a writ of habeas corpus, issued late in a vacation, to 
make it returnable in court in the following term : and it 
also enables a court to make a writ of habeas corpus, 
issued during a term, returnable before a judge or baron in 
time of vacation. 

The third and fourth sections enable any court or judge 
or baron, receiving a return to a writ of habeas corpus, in 
any case provided for by the act, to examine into the truth of 
the facts stated in the return, in order to discharge, admit to 
bail, or to remand, the person detained. 

Of this statute of 1816 I have mentioned only the most 
prominent parts. The sixth section applies to writs, issued 
in pursuance of the Habeas Corpus Act, the power to 
make a writ, issued in a vacation, returnable in term, or a 
writ, issued in a term, returnable in vacation, and the pro- 
vision for the punishment, as for a contempt, of a person 
disobeying a writ. 

It is an ancient usage and custom to issue the writ of 
habeas corpus in other cases than those of actual imprison- 

(a) 56 George III., chapter 100. 
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ment. For instance, it is sometimes used for the purpose of 
enabling a court or judge to restore to a husband his wife, 
or to a parent his child, unlawfully kept away from him by 
other means than personal confinement. 

I rejoice in the reflection that in these lectures I have found 
a place for this account of the chief fortress of personal 
freedom, entrusted, by the laws of England, to the safe 
keeping of the judges of the realm, whose independence is 
secured by wise legislation. 

Before the revolution, and for a few years after it, the 
judges could be removed from their offices at the pleasure 
of the crown, a state of dependence of which some of our 
kings did not fail to take advantage. According to a 
statute made in the reign of King William the Third (a), a 
judge cannot be removed from his office except in pursu- 
ance of an address from both houses of parliament ; and 
according to a statute made in the reign of King George 
the Third (J), the commissions of the judges are not vacated, 
as previously, by a demise of the crown. 

The value of these two laws is abundantly evinced by 
the details of the State Trials before and since the revolu- 
tion. The contrast is unspeakably great. 



I know not whether any parts of the professional in- 
struction you will henceforth receive from me will take the 
form of lectures. Therefore it is yet uncertain whether 
this Second Series will be followed by a Third. 



(a) 13 William III., chapter 2. 
(a) 1 George HI., chapter 23. 
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These supplemental lectures on tenures are now written in 
deference to the wishes of a gentleman for whose opinion I 
have a great respect, and whose friendship I gained by 
means of the first series of my lectures. The right place 
for them would have been, in the first series, immediately 
before the lecture in which copyholds are first spoken of. 
Other friendly critics have mentioned to me as a defect in 
that lecture, the want of a definition of a manor. 

The subject of tenure is land, comprising not only, as it 
is right now to remind you, land according to the ordinary 
meaning of the word, but everything permanently annexed 
to it ; for instance, trees, fences and buildings. The hyper- 
bole : — cujus est solum, ejus est usque ad ccelum, is good 
law, as to everything above the surface of land, and it is 
equally the law, that everything below the surface be- 
longs to the owner of it. Of the exceptions by grant or 
prescription, as when one person may be entitled to the 
soil, to cultivate it or build on it, and another to the mine- 
rals below it, and of the numerous exceptions established 
by law, as in the case of the right of a tenant to fixtures 
set up by him for the purposes of trade, I need not now 
speak. It is enough for my present purpose to say that 

11. P 
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presumptively everything affixed to the land is a part of 
the land. 

That the presumption may be rebutted by evidence of a 
grant or prescription inconsistent with it, and that it may be 
rebutted by evidence of facts raising a legal exception, are 
points with which you will become familiar when, as a 
necessary and difficult part of your studies, you read the 
law of fixtures. 

Bear in mind then that, when in this lecture I speak 
of land, I mean land properly so called, however altered 
by the erection of buildings or otherwise, and as comprising 
all buildings standing on it. 

Also, I premise that, whenever in these supplemental 
lectures you meet with the word land, you are to under- 
stand that freehold land is meant, unless copyhold land or 
leasehold land is specified. 

Having thus, according to a good old fashion, defined 
the sense in which I intend to use a word capable of 
several meanings, I proceed to explain the nature of 
freehold tenure. 

You know the difference between allodial land and land 
the subject of tenure. Of allodial land the owner is the 
simple and absolute owner, as he is of any moveable things, 
for instance, of the furniture of his house, or of his clothes, 
or of his cattle. 

Of land not allodial the owner is only a tenant: he 
holds (tenet) of a person who, relatively to him in respect 
of the land, is his lord or superior. 

According to our law, conforming to what is called the 
feudal system, as it prevailed in some parts of Europe after 
the subversion of the Roman Empire, the owner of all land 
is the Crown, holding it of no human lord or superior. 
Land in the actual possession of the Crown may be said 
to be the only allodial land in this country; for, also in 
conformity with the feudal system, all land in England, 
not in the actual possession of the Crown, is holden either 
immediately of the Crowri or of persons who hold of 
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the Crown, and who are termed the lords of those who 
hold of them. 

Of the system of tenures prevailing in England you 
must, early in your studies, make yourselves well informed. 
At this time I shall be content to speak only of some of 
the more striking features of the system. 

To what extent the feudal system prevailed in this 
country before the conquest is an obscure point. I begin, 
therefore, by reminding you of the first great, and of the 
second greater, confiscation by William the Conqueror, of 
the lands of the Saxons, and of his lavish grants of them 
to his Norman followers. 

These confiscations and grants were so general, and 
affected territories so vast, that all the lands in England, 
with comparatively unimportant exceptions, may be said to 
have changed owners. As the grants were so made, that 
the grantees were to hold of the Crown, they may be said 
to have been one of the means by which the feudal system 
was established in England. 

Blackstone and other writers treat some laws made in 
the reign of the Conqueror in great councils of the realm, 
as an actual establishment or formal recognition of a feudal 
system of tenures in this country, binding all possessors 
of land to military service. But I think those laws may 
be regarded only as an express recognition of the duty of 
all freemen, whether owners of land or not to swear fealty 
to the king, and also to defend him in war ; the reference 
to lands and tenements being applicable only to persons 
holding lands, whether of the king or of other lords by 
mihtary services, and therefore being under a direct obli- 
gation, greater than that of others, to serve regularly in 
war. As I shall soon explain, there always have been 
some lands, the tenure of which was not by military 
service. 

I think that the rule, that all lands, not the property of 
the Crown, are holden of the Crown, gradually became a 
part of the common law. The universal prevalence of an 

p2 
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ancient usage and custom, gradually formed to this effect, 
serves to account for all the lands in England becoming 
feudal, while in Normandy itself, whence, some say, the 
Conqueror brought the feudal system, and in other parts of 
France, there were, even before the French revolution 
destroyed feudal rights, some allodial lands. There were 
parts of France in which lands were presumed to be 
allodial until they were proved to be feudal. The same 
presumption has always prevailed in Germany and Hol- 
land. In England, on the contrary, all lands, not the 
property of the Crown, are not merely presumed to be, but 
actually are subject to tenure ; none but the Crown lands 
being allodial. Thus says the common law of the land, 
that is ancient usage and custom. 

The persons to whom the Conqueror and his successors 
granted lands were, in respect of them, the immediate 
tenants of the Crown, and they and their heirs were ac- 
customed to grant portions of them to others to be holden 
by the grantees and their heirs, of the grantors and their 
heirs. 

Again, these grantees might grant the lands, or a portion 
of them, to be in like manner holden of themselves ; and 
consistently with the law, there might be quite a chain 
of tenants : the immediate tenant of the Crown being the 
first, the actual possessor of the land being the last link. 
The immediate tenants of the Crown were said to hold of 
the king in chief (in capite). 

In the event of the death of any grantee without heirs, 
or in the event of any subsequent failure of his heirs, the 
land escheated, that is, reverted, to the grantor or his 
heirs. This liability to escheat was an essential incident 
to tenure. 

In the event also of a tenant being convicted of any 
felony, his land escheated to his lord. 

In the language of the feudal system, a person holding 
land of another was said to have a fee, fief, feodum, or feud. 
Hence is the origin of the word " feudal," and of the 
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phrase " feudal tenures." Grants of land by others than 
the sovereign have been, with sufficient propriety, called 
subinfeudations; and the habit of making them became a 
great evil, for which, in the reign of King Edward the First, 
a remedy was provided by a statute, called from its initial 
words, the Statute of Quia emptores. This statute enacted 
to the effect, that thenceforth it should be lawful to every 
freeman to sell, at his own .pleasure, his lands or part of 
them, so that the buyer should hold the same lands of the 
chief lord of the same fee, by such customs and services, 
as the seller held them before. Thus subinfeudations 
became impracticable, and this is the law to this day. 

One obvious effect of the statute was, that thenceforth 
an escheat might happen, not on the failure of heirs of the 
oricrinal grantee, but on the failure of heirs of the purchaser, 
the substituted owner of the estate. Every conveyance of 
an estate became in reality the substitution of a tenant 
holding of the same lord, and in the same manner as the 
seller; and this also is the law at this time. 
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Having treated of the nature of tenure generally, I shall 
soon discuss the several species of tenures. But, before 
this, I wish you, with another object, to peruse the Statute 
of Quia emptores. 

You will theu perceive that, according to the preamble, 
the intention of the legislature was to relieve the great men 
of the realm from the grievances they sustained by means of 
sales of land holden of them, and so conveyed as to be 
thenceforth holden by the buyers and their heirs, of the 
sellers and their heirs. 

Of these grievances, which were many, I will now, by 
way of illustration, specify four: — 

1. When the Statute of Quia emptores was made, a 
very extensively prevailing tenure of land was that called 
tenure by knight-service, the service in respect of it being 
that of serving the lord of the fee in war. Now, while 
subinfeudations were lawful, a lord of a fee, needing the 
military services of his freeholders, might find that, by 
means of subinfeudations granted by themselves or their 
ancestors, they had become so impoverished as not to be 
in a condition to perform their services. At the same time, 
not being the lord of the substituted tenants, he would not 
be able to exact the services from them. 

2. You know that one incident of tenure by knight- 
service was, that the lord of a fee had the wardship of the 
person and lands of any male tenant inheriting under the 
age of twenty-one years, and of any female tenant in- 
heriting under the age of fourteen years. The wardship 
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continued, in the case of a male until he was twenty-one 
years old, in the case of a female until she was sixteen 
years old. The lord maintained and educated the infant 
tenant, and provided for the performance of the services, 
and did not account to any one for the profits of the lands. 
A wardship niight be of great value ; but it might also be 
worthless by reason of the ancestors of the ward having 
parted with their lands by way of subinfeudation. 

3. The lord of an infant tenant might dispose of his 
ward in marriage, he might, in fact, sell the marriage ; and 
a ward, refusing a marriage offered by his lord, forfeited to 
him the money-value of the marriage. It is plain, that by 
reason of subinfeudations granted by a ward's ancestors, his 
marriage might be of little or of no value. This grievance is 
specially referred to in the Statute of Quia emptores. The 
right of a lord to sell the marriage of his ward implies a 
coarseness of sentiment prevailing in the times in which 
the right existed. The tyranny with which it was exer- 
cised must have been a greater grievance to the youthful 
tenants than the loss of its advantages could be to the 
lords. 

4. A family impoverished by subinfeudations might by 
change of residence, or by falling into obscurity, be lost 
sight of by the lord of the fee, and there might be a failure 
of heirs, or a conviction for felony, and a consequent 
escheat, which might never come to the knowledge of the 
lord ; and the lands might, to the lord's injury, remain in, 
the possession of the representatives of persons to whom 
they were granted by way of subinfeudation, and whose 
estate ought to cease upon the failure of the heirs of the 
person who granted it, out of whose estate it was in truth 
carved. 

Returning to the statute, and passing on from the pre- 
amble, you will perceive that the effect of the direct 
enactment, expressly stated to be made at the instance of 
the great men of the realm, is to establish the right of all 
freehold tenants to sell their lands at their own pleasure. 
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the immediate interests of the great men themselves being 
provided for, less directly, by words qualifying the direct 
enactment. In truth, this ingeniously framed law, made 
for the benefit of the great men and securing- to them 
great advantages, conferred upon all freehold tenants, a 
power of the first importance, that of selling their lands at 
their own pleasure. Thus was impliedly repealed a clause 
in the great charter (or rather in the confirmation of it in 
parliament, in the reign of King Henry the Third, for the 
clause was not in the great charter of King John), pro- 
hibiting the gift or sale of land, unless the giver or seller 
reserved to himself enough land to enable him to perform 
the services to be rendered in respect of the whole fee. 

It looks as if King Edward the First had insisted on this 
implied repeal of every restraint on the alienation of land, 
as a price yielded by the great men for the removal of the 
grievances of which they complained. Edward, one of the 
most subtle of politicians, knew well that facilities for the 
sale of land tended to reduce the then inordinate power of 
the barons. Their own necessities would induce them to 
sell land ; and they would thus, by their own act, diminish 
their vast possessions and consequent power. One of the 
wisest of legislators, Edward could not fail to know the 
immense advantage to the community of a free commerce 
in land, by means of which, instead of remaining unim- 
proved in the hands of needy or embarrassed, or sluggish, 
or thriftless, or unskilful owners, it might pass into the 
hands of the industrious, or the enterprising, or the skilful, 
or of persons by the expenditure of whose capital it might 
be improved for the public good. 

In your studies you will always be meeting with proofs, 
that the spirit and policy of English law, unwritten and 
written, and of English lawyers, have been constantly, 
though not invariably, adverse to restraints on the alien- 
ation of property. The course of the stream, though now 
and then a bend may be perceptible, has always main- 
tained one direction. 
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I NOW keep my promise to speak of the several species of 
tenures. 

Until the time of Charles the Second a widely extensive 
tenure of lands, whether directly holden of the king, or of 
other lords, was the military tenure called tenure by knight- 
service. The distinguishing feature of the tenure was a 
service called knight-service, implying a duty, on the part 
of every tenant, to serve his lord in war. Thus, in time of 
need, the sovereign might find himself surrounded by an 
army consisting of the great men of the realm, and their 
freehold tenants. 

Occasionally the king summoned some of the chief of 
the immediate tenants of the Crown to the great council of 
the realm, a council which acquired the name of the par- 
liament, and to which, in the course of time, were added 
representatives of the Commons chosen by freeholders for 
counties, by burgesses for boroughs. 

The great tenants in chief summoned to parliament 
acquired, by a sort of prescription, a right to be so sum- 
moned, by reason of their tenure of their estates. An 
estate to which this right became annexed was called a 
barony, and every successive owner of it was, by the title 
of baron, a lord of parliament. There are said, and I think 



218 SUPPLEMENTAL LECTURE III. 

with truth, to be some yet subsisting baronies by tenure ; 
though this is controverted in a case now pending before 
the House of Lords. 

In a few cases the services due from tenants of the 
Crown did not imply the duty of serving the ting in his 
wars, but were honorary, and concerned the king's person. 
An instance was, the service of carrying the king's banner 
or sword, or of being his champion at his coronation. In 
these cases the tenure was called grand serjeanty. Tenure 
by cornage was, when the service was that of winding 
a horn, to give warning of the entry of any enemy into 
the kingdom. It was regarded as a species of grand ser- 
jeanty. 

Next in importance to the military tenures was a tenure 
of a peaceful character, the duty of the tenants being to 
render to the lord agricultural services ; as, for instance, to 
plough for him a certain number of days in the year, or to 
pay him a certain rent either in money or corn or other- 
wise, and sometimes both to render services and pay rent. 
The tenure last described acquired the name of tenure in 
socage, derived from the word soc, a Saxon word for a 
plough. Of this tenure the essential characteristic was the 
certainty of its services and rents, as distinguished from the 
uncertainty of military service, and of other burthens to 
which tenants in knight-service were subject. 

One tenure, said by Littleton to be in effect a species of 
socage, by reason of the sort of certainty just spoken of, 
was distinguished by the name of petit serjeanty. This 
was when a person held land of the king, rendering to him 
annually some small implement of war, as a bow, an arrow, 
a sword or a lance. 

Tenure in burgage is spoken of by Littleton as a species 
of socage. It is when the king or any person is lord of an 
ancient borough, tenements within which are holden of 
him at a certain rent. To this day there are several houses 
in Gloucester, an ancient borough, the owners of which pay 
small rents to a gentleman who has purchased of the Crown 
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the right to receive them. From this circumstance I infer 
that burgage tenements in Gloucester are holden of the 
Crown, as the lord of that ancient borough. In practice 
you will sometimes find among title deeds conveyances of 
ancient boroughs, and meet with instances of the receipt of 
small rents in respect of tenements within them. In some 
boroughs, as you are aware, burgage tenements are subject 
to the custom of borough-English, of which I said so much 
in one of the earliest of my lectures. 

The tenure of gavelkind lands is a species of socage, 
modified by the peculiar customs to which the lands happen 
to be subject, and chiefly by the customary descent to all 
the sons of a deceased tenant, and not, according to the 
general law, to his eldest son only. The right of primo- 
geniture is indeed essential to military tenure, preserving, 
as is its plain tendency, to the successive actual possessors 
of land adequate means to bear the expense of serving in 
war; whereas repeated gavelkind descents, by frittering 
large estates into very small portions, might leave the lord 
of a fee without one tenant able to maintain himself in the 
field. Gavelkind was a socage, and not a military tenure ; 
and considering the burthensome nature of knight-service 
the inhabitants of Kent were fortunate in being able to 
preserve their peaceful tenure, regarded as one of the pri- 
vileges of which the people of that county have always been 
proud. 

Another part of the custom of gavelkind was, that 
gavelkind lands did not escheat for felony ; a privilege not 
without value in disorderly times. 

Tenure in frankalmoign is that by which the clergy hold 
their lands ; the services for which are the offices of the 
church. My concise definition of frankalmoign differs in 
terms, but not in substance, from that of other writers ; 
inasmuch as I have adapted it to the present state of the 
church. In framing it I have not mentioned the services 
often in ancient times reserved in grants of lands to the 



220 SUPPLEMENTAL LECTURE III. 

clergy, masses, for instance, for the souls of the grantors 
and their heirs, which cannot be rendered by the pro- 
testant successors of the grantees, and for which the daily 
offices of the church are therefore substituted, partly by 
usage, partly by the indirect, but necessary, effect of dif- 
ferent statutes passed since the Reformation. 

Immediately after the Restoration of King Charles the 
Second an act .of parliament was passed to abolish the 
tenure by knight-service and its numerous incidental 
courts, proceedings, payments, burthens, grievances and 
oppressions specified in the statute (a), and the considera- 
tion of which would lead me too far from my immediate 
object, that of making clearly known the now existing 
state of the tenure of freehold land. The statute might be 
made the text of a treatise interesting to students of legal 
antiquities and to yourselves and other diligent readers of 
history. 

The effect of this long statute may, for my present 
purpose, be stated in a very few words : every sort of free- 
hold tenure, except socage and frankalmoign, is abolished ; 
and all lands, holden before the statute by any tenure 
abolished by it, have since the statute been holden, and still 
continue to be holden, in socage. Our only subsisting free- 
hold tenures are therefore the lay tenure in socage, and the 
clerical tenure in frankalmoign. 

Though in other respects grand serjeanty is one of the 
tenures converted into socage, the statute provides that the 
honorary services are still to be rendered in respect of lands 
holden by it. It thus happens that many honorary services 
are still rendered at a coronation. 

By reason of the pending controversy, whether there 
may now be a right to a peerage by reason of the tenure 
of land, I refer you to the eleventh section, enacting to the 
effect that nothing contained in the act is to infringe or 
hurt any title of honor, feodal or other, by which any person 
Xp) 12 Charles II., chapter 24. 
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has, or may have, a right to sit in the Lords' house of parlia- 
ment, as to his title of honor or sitting in parliament, and 
the privileges belonging to him as a peer. 

By way of substitute for the wardships abolished by the 
statute, power is given to a father to appoint, by deed or 
will, a guardian of his children during their minorities, and 
a guardian so appointed is invested with ample powers. 

You know that when a tenant in socage is under the age 
of fourteen years his guardian is his next of kin, not being 
capable of being his heir. By a provision contained in the 
statute the authority of a guardian in socage is superseded 
by that of a guardian appointed by the infant's father. On 
the subject of socage wardship I shall speak more in detail 
in my next lecture, in which I shall treat of the conse- 
quences now actual or possible of freehold tenure. 
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Approaching my definition of a manor, I must first 
present to your minds definitions of a tenement and of a 
freehold tenement. 

A tenement is land holden of another. 

A freehold tenement is land holden by a person and his 
heirs of another and his heirs. 

True it is that the estate in a freehold tenement may be 
so dealt with, that a person may hold the land for life, 
and a tenant for life is a freeholder ; but then the reversion, 
the right to the land, subject to the tenancy for life, still 
subsists in some person and his heirs ; and it is to this 
right that, in such a case, may be referred my definition 
of a freehold tenement. 

A manor is a territory within which are freehold tene- 
ments holden of a person who is termed the lord of the 
manor. As there cannot, since the Statute of Quia 
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emptores, have been any subinfeudations, and as, in other 
words, no freehold tenement can have been since created, 
it follows that every lawfully existing manor must have 
existed before the year 1290, in which year the statute 
was made. 

The lands within a manor, which never having been 
granted to be holden either by freehold or copyhold tenure, 
have always remained in the possession of the lord or of his 
leasehold tenants, are termed the demesne lands of the 
manor, or the lords demesne (terrse dominicales). 

Sometimes there are within a manor waste lands, that is, 
lands which are not part of the demesne lands, and which 
have never been granted to be holden by any tenure. 
Over these wastes, often called commons, the lord and his 
tenants, whether freehold, copyhold or leasehold, have 
usually prescriptive rights of common, the soil being the 
property of the lord. Since inclosures have become fre- 
quent, the number of instances of these waste lands has 
been greatly diminished. 

It sometimes happens that two or more manors are the 
freehold tenements, or some of the freehold tenements, 
holden of another manor. In a case of this sort the 
superior manor is sometimes called an honor or lordship. 
You have heard of the honor of Woodstock. 

It was probably, by reason of their tenure of some of the 
more important of these honors or lordships, that the great 
men of the realm were anciently summoned to parliament. 
Hence it is that there have been and, as many lawyers 
think, still are some peerages, baronies by tenure. 

Of the freehold of land subject to copyhold tenure the 
lord of the manor is the owner. 

So little is now ever said or thought of tenure and its 
consequences, that it is usual for the owner of any freehold 
land to regard it as his own absolutely. 1 believe there are 
thousands of landowners who would be surprised if they 
were told that they hold their freehold lands of others, who 
in respect of the lands are their superiors or lords. Of the 
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modern consequences, actual or possible, of this relation of 
lord and tenant, I can now speak the more clearly by reason 
of my having first spoken of the nature of a manor. 

The consequences, actual or possible, of the only lay 
freehold tenure now existing, and called socage, are ser- 
vices, rents, reliefs, heriots, suit of court, fealty, wardship, 
escheat. 

1. Services. — You remember that, in the explanation of 
the nature of socage tenure, the certainty of its services 
was spoken of. This privilege of certainty was an im- 
portant distinction between socage and what was deemed 
the nobler tenure by knight-service, and the inferior tenure 
by copy of court roll. It so happens that I have no per- 
sonal knowledge of agricultural or other personal services 
being in our times rendered by freeholders to the lord of 
any manor. 

2. Rents. — I have known many instances of small yearly 
rents, bearing different names, such as chief rents or head 
rents or quit rents, being regularly paid by freehold tenants 
to lords offiianors; and I have met with other instances of 
the liability of owners of freehold lands to ancient rents 
being mentioned in their title deeds. There are instances 
of rents paid by burgage tenants to tlie lords of their 
boroughs. 

These rents, which when first received might be regarded 
as something more than an acknowledgment of tenure, 
have, by reason of subsequent changes in the value of 
money, become of so little importance, that in most cases 
the collection of them has been long discontinued. In 
very many cases the right to them has been lost by lapse 
of time. 

3. Reliefs. — Incident to every sort of tenure is the right 
of the lord to receive from the heir of a deceased tenant a 
payment called a relief. In the case of our socage tenure 
the relief due by law is a year's rent ; and Blackstone says : 
" Wherever lands in fee-simple are holden by a rent, relief 
" is still due of common right upon the death of the tenant." 
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I have never known, and I do not remember to have read 
or heard of, a relief paid by any modern freeholder or 
demanded of him. 

4. Heriots. — It sometimes happens, that, by the custom 
of a manor, the lord is upon the death of a freehold tenant 
entitled to a heriot. According to the custom of the par- 
ticular manor, a heriot is either the tenant's best beast or his 
best chattel or a money payment. I have never known an 
instance of a heriot being exacted in respect of a freehold 
tenement. Of the render of heriots for copyholds in- 
stances are common. 

6. Suit of court. — Incident to every manor is a court 
called a court baron, formerly having in practice, and still 
having in theory, jurisdiction over a variety of subjects. 
The lords of some manors still hold their courts baron, 
though but little real business is transacted at them. Of 
the court baron, the judges, called the suitors, are the 
freehold tenants of the manor. 

It is the duty of every freehold tenant to attend a court 
baron, if duly summoned. Attending it, he is sai(l to do 
suit of court. 

At a court baron at least two freeholders must be 
present ; and it has been said to be essential to the con- 
tinued existence of a manor, that there should continue to 
be at least two freehold tenants to do suit of court ; and it 
has also been said, that if, by purchase or otherwise, all the 
freehold tenements within a manor, or all but one, become 
the property of the lord, and so cease to be holden of him, 
the manor ceases to exist. This may explain the not un- 
frequent use in legal documents of the phrase " manor or 
reputed manor." A reputed manor may be a district, 
formerly a manor, but which, for want of freehold tene- 
ments, has ceased to be a manor. 

If, by prescription or grant, a lord of a manor is entitled 
to hold a court leet, he usually holds it at the same time 
and place that he holds his court baron ; and so if, within a 
manor, there are any copyhold tenements, the customary 

II. Q 
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court for the transfer of copyholds is usually holden at the 
same time and place as the court baron. Of the court leet 
and of the customary court the steward of the manor is 
the judge. 

6. Fealty.— Fealty is a tenant's oath of fidelity to his 
lord. According to the course of common law every 
change of any of the freehold tenants of a manor ought 
properly to be presented at the next court baron, and the 
new tenant ought then to do fealty. 

The title of the heir of a freeholder being perfect by 
descent, and the title of a purchaser being complete by his 
deed of conveyance, it has not, for a long period, been the 
practice to recognize the title of either by presentment at 
the court baron, or to receive the fealty of either. Indeed, 
there seems ground for suggesting that an ancient usage or 
custom is formed, having the effect of abrogating the part 
of the common law, which imposed on freeholders the 
duty of rendering fealty. 

Nevertheless, as the common law on this point has never 
been repealed, and as I wish to show clearly the original 
character of tenure, I think it well now to describe the 
common law forms in respect of fealty. 

Supposing a lord of a manor willing to receive, and a 
new freeholder willing to do fealty, the suitors at the next 
court baron would present the change of tenants by descent 
or purchase ; and the new tenant would then, in a form pre-" 
scribed by law, swear to be a faithful tenant to the lord of 
the manor. He would also pay any relief which might be 
due. Minutes would be made on the court roll of the 
presentment, of the fealty done, and of the payment of the 
relief. If there happened to be any accruing heriot, there 
would also be a presentment of its falling due. 

Upon any change of the lord by descent or purchase all 
the freehold tenants should do fealty to the new lord. 

I have never met with an instance of fealty being done 
by a freeholder. I have several times seen it done by 
copyholders; but the more usual practice is to respite a 
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new copyholder's fealty, making, on the court rolls, an 
entry to that effect. 

7. Wardship. — If a person, who inherits a freehold, is 
under the age of fourteen years, his next of kin, not capable 
of inheriting the land, is called his guardian in socage, and 
has the wardship and custody of his person and estate 
until he attains the age of fourteen years. The law will not 
entrust the care of an infant freeholder to a person who* 
being capable of being his heir, might be benefited by his 
death. 

To you what I have just said needs explanation. It is 
a part of our law of inheritance, that no person can take 
land by descent, unless he is of the blood of the last pur- 
chaser, that is, of the person who last acquired the land by 
buying it, or by the will of a former owner, or in some 
other way than descent. 

Now when an infant inherits land from his father, or 
from any ancestor of his father's blood, it is manifest that 
the last purchaser must have been either his father, or some 
person of his blood ; and the law therefore excludes from 
the possibility of descent the infant's mother and all his 
kin on her side, for none of them are of the blood of the 
last purchaser. In such a case the infant tenant's mother 
if living, or if she is dead, his next of kin of her blood is 
his guardian in socage. 

So if a descent to a person under the age of fourteen 
years is from his mother or some ancestor of her blood, the 
guardian in socage is the infant's father if living, or if he is 
dead, the next of kin of his blood. 

A guardian in socage is bound, when his ward attains 
the age of fourteen years, to account to him for the profits 
of the land. 

By reason of the exercise, by most persons of property, 
of their power to dispose of their lands by their wills, thus 
making descents less frequent than formerly, and by reason 
of the frequent exercise of the powers which all fathers 
have to appoint guardians of their children until they attain 

q2 
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the age of twenty-one years, thus superseding the powers 
of all other guardians, there are in practice but very few 
instances of the powers of guardians in socage coming into 
existence. 

8, Escheat.— The right called escheat, the right of the 
lord of a fee to resume the lands of a tenant dying without 
heirs, is, as I have said before, incident to every sort of 
tenure. 

Until the reign of Henry the Eighth no freehold lands 
could, except by the custom of gavelkind, or some other 
local custom, be disposed of by will. Acts of parliament, 
then made, enabled a landowner to dispose by will of two- 
thirds of his land holden by knight-service, and the whole 
of his land 'holden in socage. One effect of the Statute 
of Charles the Second converting the military tenure 
into socage was, as was manifestly intended, to give 
every freeholder full power to devise all his lands by will. 
Thus is the chance of escheat, for failure of heirs, reduced 
to almost nothing. Not to speak of the general practice 
for men of property to make their wills, it is to be supposed 
that any owner of land, happening not to have an heir or a 
known heir, will make a will, disposing of his property in 
favor of some friend, rather than leave it to escheat to the 
lord of the manor, perhaps a stranger in whom he takes 
no interest. 

The severity of the common law as to forfeiture in the 
case of a person guilty of treason or felony was very great. 
All the personal property and all the lands of a person 
attainted of treason, of whomsoever holden, were forfeited 
to the Crown absolutely ; and all the lands of a felon 
escheated to the lord of whom they were holden, sub- 
ject, if they were holden of any other lord than the Crown, 
to a forfeiture to the Crown for a year and a day during 
■which any waste, such as the destruction of buildings and 
the cutting down of timber was lawful. The Crown was 
said to have a year, day and waste. 

If a person convicted of felony afterwards survived another 
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person whose heir he would otherwise have been, he was 
incapable of being the heir, and his ancestor's land es- 
cheated. Moreover, a felon's blood was said to be cor- 
rupted, and none of his descendants could, by tracing their 
descent through him, be the heir of any other person. Land 
conveyed to a convicted felon escheated. 

The common law of forfeiture and escheat might inflict 
upon the innocent families of criminals great hardships, 
which are now to some extent prevented by three com- 
paratively modern acts of parliament. 

Late in the reign of King George the Third, a statute (a), 
leaving untouched the law of forfeiture and escheat in cases 
of treason and murder, reduces the duration of a title by 
escheat for any other felony than murder to the natural 
life of the criminal ; so that upon his death the lands 
return to the same course of descent, as if he had not been 
attainted of felony. 

A statute, which I have mentioned before, made in 
1833(6), for the amendment of the law of inheritance, 
takes away the effect of corruption of blood as an im- 
pediment to a descent to the issue of a deceased felon. 

It often happens that the legal owner of land, the actual 
tenant of the freehold, has it only as a trustee for others, or 
as a security for money lent by him on a mortgage. Now 
as the common law of forfeiture and escheat dealt only with 
the legal ownership, the actual freehold tenancy, the land 
might escheat by the death of the trustee or mortgagee 
without heirs, or might be forfeited or escheat by his being 
attainted of treason or felony. To prevent this injustice to 
innocent persons, objects of the trust or persons mortgaging 
their estates, a statute was made in 1834 (c). 

When an escheat of freehold land happens by a failure 
of heirs or by an attainder of felony, the Crown, of which all 
land is presumptively holden, has the benefit of it, unless 

(ffi) 54 George III., chapter 105. 

(i) 3 & 4 Waiiam IV., chapter 106, section 10. 

(c) 4 & 5 William IV., chapter 23. 
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the presumption can be rebutted by proof of the land es- 
cheated being holden of a manor or borough, in which case 
the lord of the manor or of the borough has the benefit of 
the escheat. Immemorial payment of rent might be one 
proof of tenure. 

Escheat is, forfeiture is not, a consequence of tenure. 
Forfeiture is a penalty for a crime ; escheat is the title of 
the lord to resume the feud of an unworthy vassal. 

Forfeiture for treason, over-riding the lord's title by 
escheat, supplied, when the relation of lord and freehold 
tenant was more of a reality than it has become, a motive to 
the lord to prevent treason on the part of his tenants. 

Both forfeiture and escheat are a sort of security for 
good order, supplying a motive to men to abstain from 
crimes, lest detection should involve their families in ruin. 
In modern legislation, as we have seen, this last point is 
disregarded, except with reference to treason and murder. 

It is usual for a person committed for trial for felony, 
and having property, to convey it to trustees for the benefit 
of his family, to avoid the loss of it by forfeiture or escheat 
consequent on a conviction. 

Land conveyed to a corporation, not having a licence to 
hold in mortmain, escheats. 

Having thus, for your instruction, reconsidered the con- 
sequences, actual and possible, of our modern lay freehold 
tenure, namely, services, rents, reliefs, heriots, suit of court, 
fealty, wardship and escheat, I arrive at this conclusion, 
that the features of freehold tenures are becoming, in 
practice, so rare that the condition of an English free- 
holder is now nearly that of an allodial owner. 
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Grant's Law of Corporations in General .. .. .. .. .. 17 

Law of Bankers and Banking .. .. .. .. ..16 

Gray's Law of Costs 18 

Gunning on the Law of Tolls 19 

Hertslet's Commercial Treaties .. .. ... 19 

Hunter's Suit in Equity .. .. .. .. .. .. .. 15 

Iiaw of Property Amendment Acts, 1859, 1860 .. .. 15 

Keyser's Law of the Stock Exchange .'.20 

Law Magazine AND Law Review .. .. .. .. .. 22 

Lush's Common Law Practice by Stephen .. .. .. .. 10 

May's Parliamentary Practice .. .. 11 

Norman's Treatise on the Law of Patents 18 

Oke's Magisterial Formulist 12 

Magisterial Synopsis .. .. .. .. .. .. •• 12 

Turnpike Laws .. .. .. .. ,. •• .. .. 12 

Solicitor's Bookkeeping .. .. .. .. ■• .. 12 

O' Down's New Chancery Practice .. .. .. .. .. ..20 

Pearce's Guide to the Bar and the Inns of Court 18 

Phillips on the Law of Lunacy ..17 

Pulling's Law and Usage of Mercantile and Joint Stock Accounts.. 19 

Robinson's, Dr., New Admiralty Reports 21 

Rouse's Practical Conveyancer ' .. .. .. .. .. .. 13 

Copyhold Enfranchisement Manual .. .. .. .. ..11 

Schomberg's Acts for the Commutation of Tithes in England and Wales 21 

Scriven's Law of Copyholds, by Stalman 18 

Shelford's Succession, Probate and Legacy Duties • . . . • • IS 

Law of Railways .. .. .. .. .. .> ..17 

Smith's Education for the English Bar .. .. .. .. .. 17 

Stephen's Common Law Procedure, 1860 ., .. .. .. .. 3 

Lush's Common Law Practice. . .. .. .. .. 10 

' Commentaries on the Laws of England . . . . . . 5 

Questions on the New Commentaries . . .. .. .. 6 

Swabey AND Tristram's Probate and Divorce Cases 23 

SwABEY's Admiralty Reports 23 

Tudor's Leading Cases on Real Property, Conveyancing, Wills, &c. . . 8 

Warren's Manual of Election Law and Registration 19 

Wharton's Articled Clerk's Manual .. 6 

WiGRAM's Extrinsic Evidence on Wills 16 

Williams's Common Law Pleading and Practice .. .. .. 16 

WiLLs's Principles of Circumstantial Evidence 20 

® » 
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Stephen's Common Law Procedure Act, 1860. 

Qvo., 5s. cloth. 

THE COMMON LAW PROCEDURE ACT, 1S60, 23 & 24 
Vict. c. 126; with Notes and an Introduction. By James Stephen, 
LL.D., Recorder of Poole. Editor of " Lush's Practice " and of " Mr. Ser- 
jeant Stephen's Commentaries. 

•»* This Work is so printed and arranged with references thereto as to form a 

convenient Supplement to " Stephen's Ln^'s Practice." 



Coote and Tristram's Probate Court Practice. — Third 

Edition. 

8vo., 18s. cloth. 

THE PRACTICE of the COURT of PROBATE in COM- 
MON FORM BUSINESS. By Henry Charles Coote, E.S.A., Proctor 
in Doctors' Commons, Author of " The Practice of the Ecclesiastical Courts," 
&c. Also a TREATISE on the PRACTICE of the COURT in CON- 
TENTIOUS BUSINESS. By Thomas H. Tristram, D.C.L., Advocate 
in Doctors' Commons, and of the Inner Temple. Third Edition, enlarged and 
improved, and including all the Statutes, Rules, Orders, &c. to the present 
time, tc^«tber with a Colleetioa of Original Forms ^and Bills of Costs. 



Chadwick's Probate Court Manual. 

1 vol. royal 8vo., cloth. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the Principle of various Grants of 
Adndinistration, and the correct Mode of preparing the Bonds in respect 
thereof; also Directions for preparing the Oaths and full Examples of Oath 
in some particular cases; arranged for practical utility, and adapted to many 
complicated as well as simple cases usually occurring. With Extracts from 
the recent Acts of Parliament, and from the Rules and Orders relating 
thereto ; also the various Forms of Affirmation prescribed by Acts of Parlia- 
ment, and a copious Index. By Samuel Chadwick, one of the Principal 
Clerks of Seats in Her Majesty's Court of Probate. 



Glen's Law of Highways. 

12mo., 10s. 6d. cloth. 

A TREATISE on the LAW of HIGHWAYS; containing the 
whole of the Statute Law and the Decisions of the Courts on the Subjecit of 
Highways, Public Bridges and Public Footpaths systematieally arranged, 
including the Law of Highways in Disti-icts under Local Boards of Health 
and Local Government Boards, the South Wales Highway Act, 1860, and 
an Appendix of Statutes. By W. Cdnningham Glen, Esq., Barrister at 
Law Author of " The Law of Public Health ;" " The Law relating to 
Nuisances Removal ;" " The Consolidated Orders of the Poor Law Board" 
Edited, with Notes, &c. 
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Christie's Crabb's Conveyancing.— Fifth Edit, by Shelford, 

Two vols, royal Svo.,.3l. cloth. 

CRABB'S COMPLETE SERIES of PRECEDENTS m 
CONVEYANCING and of COMMON and COMMERCIAL FORMS 

in Alphabetical Order, adapted to the Present State of the Law and the 
Practice of Conveyancing ; with copious Prefaces, Observations and Notes 
on the several Deeds. By J. T. Christie, Esq., Barrister-at-Law. The 
Pifth Edition, with numerous Corrections and Additions, by Leonard 
Shelford, Esq., of the Middle Temple, Barrister-at-Law. 

♦»* The Law of Property Amendment and Relief of Trustees Acts, 1859 and 1860, 
have been added to the present edition. 

From the Law Times, 

" Great changes have been made in the law since Crabb's Precedents obtained their well deserved 
popularity. Hence the necessity for a new edition, and the preparation of it could not have been 
confided to more able hands than those of Mr. SheKord, the veteran authority on real property law. 
With the industry that distinguishes him be has done ample justice to his task. He has rewritten the 
greater portion of the introductions (or prefaces), and remodelled such of the precedents as required 
reformation to meet the exigencies of new statutes, new decisions or new practice* In carefulness we 
have in him a second Crabb, in erudition Crabb's superior ; and the result is a work of which the 
original author would have been proud, could it have appeared under his own auspices. It is not a boob 
to be qu -ted, nor. indeed could its merits be exhibited by quotation. It is essentially a book of practice, 
which can only be described in rude ootline and dismissed with applause, and a recommendation of it 
to the notice of those for whose service it has beeu so laboriously compiled." 
From the Solicitors' Journal a/nd Reporter. 

'* Mr. Shelford has shown remarkable industry and faithfulness in noting up recent decisions relating 
more immediately to the practice of conveyancing. The collection of precedents contained in these 
two volumes are all that could be desired. They are particularly well adapted for Solicitors, beiug 
of a really practical character. They are moreover free from the useless repetitions of common forms 
that so much increase the bulk and expense of some coUectious that we could name. We know not 
of any collection of conveyancing precedents that would make it so possible for a tyro to put together 
a presentable draft at an exigency, or which are more handy in every respect, even for the expe- 
rienced draftsman. Mr, Shelford has proved himself in this task to be not unworthy of his former 
reputation. To those familiar with his other works it will be a sufficient recommendation of this work 
that Mr. Shelford's name appears on the title page ; if there be any who are not well acquainted with 
them, we venture to recommend to such the work before us, as the most generally useful and conve- 
' nient collection of precedents in con\ eyancing, and of commercial forms for ordinaj^ use, which are 
to be had in the English language." 

From the Law Magazine and Review. 

" Those who have been in the habit of using Crabb's work will allow that his ' Prefaces* contain 
practical observations of considerable utility to the professional man. The flow of time carrying with 
it many changes, and some reforms in the law relative to conveyancing, have imposed the obligation 
upoU Mr, Shelford of carefully revising all, and in many instances has rendered it expedient for him 
to re-write not a small portion of some of these Prefaces, Mr. Shelford has also had to exercise, and 
we doubt not wiih correct judgment has exercised, his discretion as to where he should reject Forms 
which he deemed it advisable to omit, and where he shijuld revise them or introduce new oues, to 
meet the modern exigencies and characteristics of conveyancing. To this important part of his duty 
—the remodelling and perfecting of the Forms— even with the examination which we have already 
been able to afford this work, we are able to affirm, that the learned editor has been eminently suc- 
cessful and effected valuable improvements." 

From the Law Chronicle. 

" It possesses one distinctive feature in devoting more attention than usual in such works to forms 
of a commercial nature We are satisfied from an examinatiop of the i>resent with the immediately 
preceding edition that Mr. Shelford has very considerably improved the character of the work, both 
in the prefaces and in the forms. The two volumes contain several hundred pages of additional matter, 
and both the latest cases and decisions appear to be noticed in the prefaces. Indeed it is evident that 
Air. Shelford has modernized the whole work, and thus given it an additional value. On the whole 
the two volumes of Crabb's Precedents, as edited by Mr. Leonard Shelford, will be found extremely 
useful in a solicitor's office, presenting a large amount of real property learning, with very numerous 

I precedents: indeed we know of no book so justly entided to tne appellation of 'handy' as the fifth 
edition of Mr. Crabb's Precedents." • 
s a 



MR. SERJEANT STEPHEN'S 

New Commentaries on the Laws of England. — Fourth 

Edition. 

Four Volumes, 8vo., Four Guineas cloth. 
{DEDICATED, by permission, to HER MAJESTY THE QUEEN.) 

NEW COMMENTARIES on the LAWS of ENGLAND, 
in which are interwoven, under a new and original Arrangement of the 
general Subject, all such parts of the Work of Blackstone as are applicable 
to the present times; together with full but compendious Expositions of the 
Modern Improvements of the Law up to the latest period ; the original and 
adopted Materials being throughout the Work typographically distinguished 
from each other. By Henry John Stephen, Serjeant at Law. Fourth 
Edition. Prepared for the press by the learned Author in conjunction with 
James Stephen, LL.D., of the Middle Temple, Bai'risterat Law, and Pro- 
fessor of English Law and Jurisprudence at King's College, London. 

From the Law Times. 
" That Mr. Serjeant Stephen has succeeded in maintaining the reputation of BlackBtone as the 
hand-book of the Law Student, and establishing his edition as that which takes tlie place of the 
ori{;inal, to the exclusion of a host of competitors for the same honour, is due in great part to 
his having caught the spirit of his master, and even something of his style, and thus prevented 
that abruptness of transition from one writer to the other which occurs many tjmes in almost 
every page, and sometimes even in the same sentence. There is none of the stiffness that might 
be expected from this striated composition, and that is a merit which belongs only to Mr. Stephen, 
and which has secured for him the almost undisputed possession of the Held. Even since the last 
edition many changes have been made, which are carefully noted, so that the new one presents 
an outline of the law of England precisely at this moment. It must be the first text book read 
by the Law Student, but we would recommend the Practitioner to refresh his memory by some- 
times dipping into its pages if he has not leisure to read it through. He will be astonished to 
find how much information he will gather from it." 

From the Leguleian. 
" In our opinion the key to the Examination is that admirable work Stephen's Commentaries, 
and no Student ought to take his seat in the hall of the Incorporated Law Society, to undergo 
the ordeal with any hope of obtaining honours, or even a certificate to pass, until he was con- 
scious he had maste ed its contents. Some may consider this a bold dictum : but no one who is 
at all acquainted with the character of the education of a Law Student, the nature of the examina- 
tion itself, extending over all the branches of the law, the number and massive description of the 
various works published, affecting thoSe branches, will repudiate our statement, that a work which 
brings the whole mass of law in one clear and distinct focus of excellence, is the most valuable 
that could be placed in the hands of a Student. We are the mure anxious to impress candidates 
with the solid benefits and advantages that can be derived from the study of Stephen's Com- 
mentaries, since we know that many articled clerks are deceived into the perusal of other works 
compiled in a more or less imperfect manner, and bearing the name of Commentaries on Blackstone. 
Let them read Blackstone and all his Commentators from the first to the last, if they have time 
and appetite for such a task, but, on the completion of this undertaking, do not let them suppose 
that they have thereby become possessors of the contents of Stephen's Commentaries." 

From the Solicitors' Journal. 
" A fourth edition has appeared of Serjeant Stephen's Commentaries, prepared for the press 
by his son, Mr. James Stephen, the Professor of English Law and Jurisprudence at King's Col- 
lege, London. The character of the book is so well known and its reputation so thoroughly 
established, that we have no fiirther inquiry to make than whether each new edition brings 
down the law to the date of publication. Mr. Stephen is a very worthy editor of his father's 
work, and has evidently bestowed the greatest care and industry on fulfilling his task as per- 
fectly as possible. The last edition appeared in 1853, and on turning to different parts of the 
new edition we find the acts of parliament and the chief cases of a later date noted up very 
accurately. Where Mr. Kerr, in his Blackstone, refers to two cases, Mr. Stephen refers to 
twenty "This is the great merit of Stephen's Commentaries. It not only arranges the subject 
clearly and connectedly, but it shows the Student how he may prosecute the inquiry for himself, 
and carry his knowledge beyond what can possibly be conveyed within the limits of a general 

From the Law Chronicle. 

"We cannot but repeat, that the New Commentaries of Mr. Seijeant Stephen deserve the 

V (reputation which they have gained ; that the fourth edition appears to have been very carefully 

■ 'prepared bringing the law down to the end of the last session of parliament ; that it is a work 

' which will be found useful not only to the law student, but to the practitioner; that the notes 

alone contain very much practical matter, the value of which is enhanced by the references 10 

the recent statutes and reported decisions ; and above all, that tlie work, which may be relied on 

for accuracy, contains an excellent summary of the law in its present state : a sure foundation 

on which the student may safely build." 

Q as 
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Stephen's Questions on the Commentaries. 

' 1 vol. 8vo., 10s. (id. clotU. 

QUESTIONS for LAW STUDENTS on the FOURTH 
EDITION of Mr. Serjeant Stephen's NEW COMMENTARIES, By 
James Stephen, LL.D., Barrister at Law, &c. &c. 



Wharton's Articled Clerk's MEmual,— Eighth Edition. 

1 thick vol. 12000., 20s. cloth. 
A MANUAL for ARTICLED CLERKS; containing Courses 
of Study as well in Common Law, Conveyancing, Equity, Bankruptcy and 
Criminal Law, as in Constitutional, Roman-Civil, Ecclesiastical, Colonial, 
and International Laws, and Medical Jurisprudence ; a Digest of all the 
Examination Questions ; with the General Rules, Forms of Articles of Clerk- 
ship, Notices, Affidavits, &c., and a List of the proper Stamps and Fees: 
being a comprehensive guide to their successful Examination, Admission and 
Practice as Attornies and Solicitors of the Superior Courts. Eighth Edition. 
By J. J. S. Wharton, Esq., M.A., Oxon, Barrister at Law, Author of 
" The Law Lexicon." 

" We cheerfully acknowledge and record much that deserves approbation. Throughout the 
Work there are traces of a well-regulated and orthodox mind, well adapted to produce confidence 
in an instructor of youth. To conclude, we would tell our younger readers that by using this 
Manual judiciously, and not relying upon it to the exclusion of other reading, they may gain 
much. Everyone must judge for himself whether such assistance is suitable for him in reference 
to his own individuality ; and if he decides in the affirmative, we know not where he could turn 
with more advantage than to the ' Articled Clerk's Manual.'" — Solicitors' Journal and Reporter. 

" We think any articled clerk, commencing his studies, will find Mr. Wharton's book of assist- 
ance, as it will aid him in ascertaining to what matters he should direct his attention, and at the 
same time furnish him with infoi-mation serving for the groundwork of further study. There is 
certainly no other work of the kind, and that is some merit in these days of imitation."— iow 
Chronicle. 

" Mr. Wharton's book still continues to grow in public favour and in bulk. The 8th edition is 
now before us much enlarged in size, but its additional contents have been well selected and well 
digested, and they have consequently produced a healthy rotundity of which no one can com- 
plain. The new edition has not appeared before it was required. 'The merits of the book are 
undoubted, and each edition increases the esteem in which it is h«ld." — Leguleian, 



Drewry's Equity Pleader. 

12mo., 6s. cloth. 

A CONCISE TREATISE on the PRINCIPLES of EQUITY 
PLEADING J with Precedents. By C. Stewart Drewry, of the Inner 
Temple, Esq., Barrister at Law, 

CONTENTS. — What Persons are entitled to sue in Equity, and in what manner to sue ; of the 
Modes of instituting a Suit in Equity ; of the Defence of Suits ; of Pleas ; of Answers ; of 
Amended Bills ; of Revivor and Supplemental Bills ; of Interlocutory Applications; of the 
Proceedings on going into Evidence ; of Appeals ; Conclusion ; Appendix of Precedents. 

" Mr. Drewry will be remembered by many as the author of the very popular and excellent 
TreatiBH on the Practice in Equity. He has now contributed to the library of the lawyer another 
work of equal value, written for younger members of the profession, and for students, in which 
he describes the principles and general rules of equity pleading. It will be found of great utility 
as introductory to the more elaborate treatises, or to refresh the memory after the study of the 
larger books." — Zaw Times. 

" If, however, a knowledge of Equity Pleading be desired by any of our readers, we can i^fer 
them to the above work for a very simple and concise outline. On the whole It appears to us 
that, keeping in. view Mr. Drewry's design, namely, to produce a work on Equity Pleading for 
the information uf students, he has successfully accomplished his professed object," — Zaw 
Chronicle, 

" Such a book, since the recent reforms effected in that branch of the law, will be found useful 
to a large class of readers. As an introduction to pleadings as they now subsist in the Equity 
Courts the book is well timed." — Law Magazine and Law Review. 

" As it is penned in an easy and readable style, and is as free from technical terms as possible, 
it is qualified to form a first-book or introduction to its subject-matter."— ie^-a/eiaw. 
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Fiy*s Specific Performance of Contracts. 

8vo., 16s. cloth. 

A TREATISE on the SPECIFIC PERFORMANCE of 
CONTRACTS, including those of Public Companies, with a Preliminary 
Chapter on the Provisions of the Chancery Amendment Act, 1858. By 
Edward Fry, B.A., of Lincoln's Inn, Esq., Barrister at Law. 

" Tt will be seen what a masterly grasp the author has taken of his subject, and his treatment of the 
various parts of it equally exhibits the hand of a man who has studied the law as a science. He is 
skilful iQ the extraction of priuciples, precise ia the exposition of them, apt in their application to the 
particular case, but ia that he is thoroughly practical. The practitloneir who. uses it as a text book 
will ftnd tu it au adviser who wilt tell him not only what the law is, but how it may be enforced." — 
Lav Times. 

" Mr. Fry^s work presents in a reasonable compass a large quantity of modern learning on the sub- 
ject of contracts, with reference to the common remedy by specific performance, and will thus be 
acceptable to the profession generally. "^■Laa' Chronicle. 

"There is a closeness and clearness in its style, and a latent fulness in the exposition, which not 
only argue a knowledge of'the law, bat of those varying circumstaaces in. human society to which tha 
law has to be vppW^A*'— Spectator, 

"Mr. Ry's elaborate essay appea*^ to exhaust the subject, on which he has cited and brought to 
bear, with great diligence, some 1,500 cases, which include those of the latest reports.*'— Xaw Maga- 
lint attd Review. 

"Although a professional work, it is sufficiently popular in stvle to be serviceable to all persons 
engaged in commercial or joint-stock undertakings." — The 7'tmes, July SO/A, 1858. 

" This is a thoroughly satisfactory law book. No practising barrister should be without it, and its 
clearness, precision and melhpdical arrangement render it as good a text book for the legal student. 
The law of specific performance is a growing law just now, and the character! btic which givesits spe- 
cial value to Mr. Fry's work is, that the recent cases are as well digested in his mind as the older 
ones. Mr. Fry*s is one of the best specimens of the modern law book."— 37ie Economist. 

" Mr. Fry's treatise is succinct and comprehensive, evidencing patient study, and containing sound 
practical dJedttctuns supported by principle and authority ."^X^u/iBtan. 



Bainbridge on Mines and Minerals.— Second Edition. 

8vo., 2fe. cloth. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbridge, Esq., F.G.S., of the Inner Temple, Bairister 
at Law. Second Edition, carefully revised, and much enlarged by additional 
matter relating to manorial rights — rights of way and water and other mining 
easements— the sale of mines and shares— the construction of leases— cost 
book and general partnerships — injuries from wndermining and inundations — 
barriers and working out of bounds. With an Appendix of Forms and 
Customs and a Glossary of English Mining Terms. 

" Among reeent paWications has been a Second Edition of Mr. Bainbridge's elaborate Treatise 
on the Law of Mines and Minerals." — Tima. 

"Strange to say, uitil the publication of Mr. Bainbridge's Treatise, there was no lawbook 
dedicated to a subject so vast, so difficult, and iuTolving bo many Interests. No wonder, then, 
that an endeavour to supply the defect should have received a cordial welcome, or that, when it 
was found to be so well done, there should be a demand for a second edition of it."-Law Times. 

" Beyond the general revision and incorporation of recent decisions, which every New Edition 
implies, the Work has been much improved by the addition of much new matter. The Glossary 
of Mining Terms is more complete than any we have seen."— /iwm«. 

" We are glad to see that a New Edition of this Work, which has become an authority m 
relation to the Law of Mines and Minerals. We think that this volume will be servicable to 
many without the pale of the legal profession, it will assuredly be so to lawyer8."-£o» 
Magazwi-e. 
^ ..-^^— ^-^ -» 
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Coote's New Admiralty Practice. 

8vo. 12a cloth. 
THE NEW PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND ; with the New Rules of 1869, and a Collection 
of Original Forms, and Bills of Costs. By Henry Charles Coote, 
Proctor of the Court, Author of "The Practice of the Court of Probate," 
" The Practice of the Ecclesiastical Courts," &c. 

" Mr Coote is already very generally known to the Profession by h<s valoable books on the "^'ew 
Practice of the Court of Probate and the Practice of the Kcclesiastical Courts, which we have had 
occasion to notice. The work before us is characterized by luc d arrangement of the subjecc-m alter, 
as well as by a constant appreciation of what suits the convenience of practitioners, i he merest tyro 
in this department of the law need hardly be afraid to undertake the ordinary business of the Court 
with such a book to guide him, ^^—Solicitors* Journal and Reporter, 

" Mr. Coote has promptly entered the new field thus opened to him, and laid the first modern book 
on the subject before the new cofners. He has the great advantage ol experience ; he has been long 
a practitioner in the Court ah a Proctor ; he is consequently familiar with those miuutiee of practice 
which mark the distinction between the student and the practical man."— Xaai Times. 

" Mr. Coote has. in a volume of convenient size, furnished the practitioner in the Admiralty Court 
with an invaluable manual. It is not merely that Mr. Coote's volume is the only existing' book of 

firactice that it is to be recommended, but that it is a very excellent and complete production, leaving 
ittle. chance of there being any successful rival."— £azff Chrouirle. 
" Mr. Co'nte has done his work well by doing it carefully and una£fectedly'. He has kppt himself 
most sensibly to the letter of his promise, and, by enmuressiog into a reasonable space such inforoia- 
tion as the profession stood io need of, has succeeded in furnibhin^ a work which has only to be 
perused to be appreciated and approved oV^—Shipptng and Mercantile Gazette. 



Tudor's Leading Cases on Real Property, Conveyancing, &c. 

One thick vol., royal 8vo., 365. cloth. 

A SELECTION of LEADING CASES on the LAW relating 
to REAL PIIOPERTY, CONVEYANCING, and the CONSTRUCTION 
of WILLS and DEEDS ; with Notes. By Owbn Davies Tudok, Esq., 
of the Middle Temple, Barrister at Law, Author of " A Selection of Leading 
Cases in Equity." 

" The selection of cases in the volume before us has been judiciously made, and the 
notes are the result of much learning and industry. Mr. Tudor is also entitled to 
praise for having kept the notes within moderate dimensions, and for not having over- 
burthened them with cases. Among the subjects are Tenancies at Sufferance, at 
Will, and from Year to Year; Freeholds of Inheritance and not of Inheritance ; the 
Rights of Common ; Easements ; Advowsons ; Rents; Uses and Trusts ; Powers; 
Perpetuities ; Mortmain ; the Rule in Shelley's Case ; Estates by Implication of 
Law i Escheats ; Vested and Contingent Interests ; Estates in Parcenary ; Joint 
Tenancy ; Tenancy in Common ; and Tenancy by Entireties ; Lapsed* Legacies ; 
Extrinsic Evidence in Construing Wills ; ' Extinguishment and Merger ; and 
Conditions and Restraints upon the Alienation of Property." — Jurist. 

•' It is a work which will repay perusal, and we would recommend those of our 
readers who are anxious for instruction on some of the most abstruse points of the 
Law of Real Property, to purchase and carefully read the volume of Mr. Tudor, 
and then we are satisfied that they will recognise the utility of the labours of the 
Annotator, and find themselves much improved thereby." — Law Chronicle. 

" The manner in which Mr. Tudor has executed his task is beyond all praise." — 
Morning Advertiser. 

" The work will doubtless be a valuable addition to the library of the working 
lawyer as well as that of the student." — Legal Observer. 

" Mr. Tudor has done a substantial service to the Profession. The plan adopted 
is the same as in the Equity Cases. Mr. Tudor has exhibited his usual knowledge 
and clearness in the conveying of it to his readers, and his volume should be studied 
by the student, and will be useful for reference to the practitioner." — Law Times. 

bf ■ ■ ^ • © 
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Francillon's Law Lectures. — First Series. 

8vo., 8s. clotb. 

LECTURES, ELEMENTARY and FAMILIAR, on ENG- 
LISH LAW. First Series, By James Franoillon, Esq., County 
Court Judge, to be continued by subsequent volumes. 

" We may say with confidence they are extremely veil adapted to the use for which they are 
intended. Wecno thereforQ cordially recotomend these Lectures to Uw students ; but we are very 
much mista^eii if Mr i-raociUbii will not find a cl^s of reader^ greatly more numerous than even 
the numerous budy of law students/*— Sa/iciWs' Journal and Reporter, 

"Mr. trancillon has produced a very readably volume, vAlch in t^is igesnec^ forms a striking; 
contrast with ordinary law books. If uie otber portions'are as ably done, Mr. Francilloii will confer 
a benefit on the rising generation of lawyers, and of those laymen who may desire tp acquire some 
kuowfedge of the principles of the law."— I.anf CArQnicle. 

" Mr. l<'r9ncilloD writes in a popular easy style and his little volume will be found both iateres'.ing 
and instructive to the general reader as wcU f^ the &tu(leot,'*— £e/rj Afwieni?^. 

" If all instructors were as agreeible and improving as Mr. Fraiictllon is in these LectnreSi law 
Siud-nts W011I4 have no cause lo complain of the dryness or the difficulty of their studies, l^aw 
students want a little more of this order of tuition and a few more such instructors as Mr. Fran- 
cilloD J"—Ij0gitleiau, 

*' We can safely recommend them. They are prepared with considevable car^ and ability, and the 
language is so clear vxi simple that, lipt for the evidence which is offered by the substance qf the 
w -nc, we thould have doubted whether the writer could be a lawyer. The substance is, mioreover, 
rendered fi^^resting so far as this is j^oasih.i6."—rA(/tgneum. 

Davis's County Courts Practice and Evidence.— Second 

Edition. 

Post 8vo., 245. cloth. 

A MANUAL of the PRACTICE and EVIDENCE in 
ACTIONS and other Proceedings in the County Courts ; with the Statutes 
and Rules. By James Edward Davis, Esq., of the Middle Temple, 
Barrister-at-Law. Second Edition. With a SUPPLEMENT, containing 
the Practice under the Statute 19 & 20 Vict. e. 108, and the New Rules and 
Orders, &c., together with a new and complete Index to the entire Work. 

* ThU is the only work qn the County Courts which treats fully of the Law and 
Evidence ia actions and other proceedings in these Courts. 

" We are glad to see that the excellent little work written some tim^ since by Mr. Davis has reached 
a second edition. We may indeed congratulate Mr. Davis on the iudgment he has thhiughoat dis- 
played in selectiug and arranging the materials of which his present volume is composed."— Laii 

" Mr. Davis's book will be found a very useful Manual, iiot only in the County Courts, but also in 
the superior tribunals."— Jwr"'- , „.. jj--. i j. i.- ri 

■' Mr Davis has availed himself of the call for a second edition to enlarge and improve his useful 
little book. We prophesied the success of this book on its iirst appearance. There remains now only 
the pleasing duty »f recording it and congratulating Mr. Uavis upon his well-earned honour. — ioio 

"lie work of Mr. Davis may justly be said to be useful to (he student and pjiactitioner, indepen- 
dently of its application to the County Courts. Indeed, we know of no work of its size i^hich can be 
10 useful to the student or practitioner desirous of knowing what the common law is at (he present 

""tnitsPKSMft'rm 'this single volume may be safely relied upon as an accurate and complete guide 
to every branch of County Court Practice and Evidence. —AJofins fast. 

•• life woS^ new a comet compendium o( the current Law and Practice on the subjects most fre- 
quent^ o'SurJlngi^ the County Courts, and will be found a inost useful companion to the practi- 
tioner."— JMorBin^ Qhromcle, 

Davis's County Courts New Practice. 

Post 8vo., lis. cloth. 

THE NEW PRACTICE of the COUNTY COURTS, iij 
ACTIONS and other Proceedings, with the Statute 19 & 20 Vict. c. 108, 
and the Rules, &c., thereon : forming a Work complete in itselft or_ a 
SUPPLEMENT to the Second Edition of "The Manual of the Practice, 
and Evidence in the County Courts." By James Edward Davis, Esq., 
of the Middle Temple, Barrister at Law. 



" Ti.;. M.w Practice will not be found inferior to the Manual its predeCMSor. This flublicatioD 
fhis New •7?"' ,L,; nmfession senerally on many po nts Which lall within their practice, as in 
rhi^*are'of?irr£Si! or a™S."lSror li-"^ '"bjects appear to be we^ll haggle,!.":- 

Leguleian. 
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Stephen's Lush's Common Law Practice. — Second 
Edition. 

One thick volume, 8vo., 42«. cloth. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings 
connected therewith over which they have a common Jurisdiction . with 
FORMS ; also Introductory Treatises respecting Parties to Actions ; Attomies 
and Town Agents ; Suing in Person, by Attorney, or in Forma Pauperis, 
&c. : and an Appendix, containing the General Rules, the Authorized Table 
of Costs, Fees, &c. , Second Edition. By James Stephen, LL.D., of the 
Middle Temple, Barrister-at-Law, and Professor of English Law and Juris- 
prudence at King's College, London. 

" An examination of the work enables us to pronounce a very favourable opinion 
on the manner in which Mr. Stephen has executed his laborious task. Mr. Stephen's 
editorship has not been of the ordinary kind." — Law Magazine. 

" The law as well as the practice is set forth with extraordinary elaboration, 
indeed, we have never seen a law book which is such a monument of industry as 
this. We have no hesitation in pronouncing this to be by far the best 'Practice' 
that has yet appeared, and that Mr. Stephen has fully maintained the reputation 
achieved by Mr. Lush." — Law Times. 

" The work has fallen into excellent hands. It is not too much to say that the 
work fully accomplishes its objects, and must necessarily become not only a standard 
authority, but a recognized manual in the matters which it so ably and lucidly 
treats." — Morning Chronicle. 

" Mr. Lush has been fortunate in his editor. Painstaking, methodical and con- 
scientiously cautious, Mr. Stephen has executed a most laborious task in a manner 
eminently useful and satisfactory. We dismiss his work with a hearty commendation 
to the attention of those whom it more particularly concerns." — Daily News. 

" A work which is a complete text-book of the actual Practice, and is invaluable 
to the Practitioner and the Student. Indeed, we know not where the latter could 
find so readable a book on subjects ordinarily so little inviting as points of Practice ; 
at the same time that the work furnishes all that the busiest Practitioner could 
desire."— iow Chronicle. 

" The duty of remodelling Mr. Lush's Common Law Practice has been assigned 
by the publishers to Mr. James Stephen, and the result of his labours leaves them 
no ground to regret their selection. Nothing has been omitted which was neces- 
sary to complete the work of renovation." — Morning Advertiser. 

" A careful examination of its contents has satisfied us that it combines in a 
remarkable degree the qualities of accuracy and conciseness. The new Practice 
is now clearly and succinctly explained and illustrated within the convenient com- 
pass of a single volume, and we cannot doubt that lawyers will rapidly evince 
their estimation of so great a boon." — Morning Post. 

" We have compared it with the first edition, and we have no hesitation in 
saying that the work itself will be a permanent monument of the industry of the 
learned editor." — Legal Observer. 

" We predict that it will be the standard authority on the Common Law Practice. 
Its Author has not adopted the plan pursued in other modern Practice books j but 
he has bestowed an earnest diligence and appropriate care on his subject, the 
result is a masterly treatise, exhibiting due accuracy." — Leguleian. 
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May's Parliamentary Practice. — Fourth Edition. 

One thick volume, 8vo., 31*. 6rf. cloth. 

A PRACTICAL TREATISE on the LAW, PRIVILEGES, 
PROCEEDINGS and USAGE of PARLIAMENT. By Thos. Erskine 
May, Esq., C.B., of the Middle Temple, Barrister-at-Law ; Clerk Assistant 
of the House of Commons. Fourth Edition, revised and enlarged. 

Contents. — Book I. Constitution, Powers and Privileges of Parliament — 
JI. Practice and Proceedings in Parliament. — IIL The Manner of Pass- 
ing Private Bills; showing the Practice in both Houses, with the latest 
Standing Orders, and the most recent Precedents. 

From the Times. 
' Mr. Ma.;*a work apon this very important subject is one of those books which have not now to 
gam, but only to sustain, a reputation. This book has been a guide, and a very good guide. Many 
alterations in the Forms of the House have taken place since the last edition was published, and the 
work seems to have been carefully brought down to the present day." 

. From the Law Timea. 

''A* *t i* °"^ perfected this work is the one great and recofiruized authority on Parliamentary Law 
and Practice, and therefore an indispensable addition lo the library of all who enjoy that pleasant and 
profitable business." 

From the Daily News. 

"Mr. May's work is too well known to need any statement of its contents, being ti standard of refer- 
ence not only in England but in the United States, and in every part of the wond where our Parlift- 
meutary institutions have been imitated." 

From the Observer. 

"The value of this excellent work is greatly increased by the thorough revision it has undergone 
at the hands of the author, as well as by additions made to it, so as to bring it up to the last point of 
time. It possesses, moreover, a copious index, which facilitates beyond measure the researches of 
those whose avocations or whose pleasure cause them to study the subject of which it so lucidly 
treats. Too much, therefore, cannot be said in praise of the production for its accuracy and for ex- 
cellence : nor can it be too strongly or too earnestly recommended to the attention of all persons in 
anywise connected with or interested in the business of legislation." 
From the Solicitors* Journal. 

" The great valne of the work, and what best explains the success which has carried it already to 
the fourta edition, is the abounding information in the practice and proceedings in Parliament which 
it cnntaina. The subject matter is so clearly and so logically arranged, that even without the aid of 
the index one can always lay his finger in a moment on the information which he requires." 

" Any Member of Parliament will find as a rule all he wants in Mr. May's Treatise, and members of 
onr Profession, who consult the book for practical purposes, will be most interested by the pages which 
are devoted to an account of the manner of passing Private Bills. No Solicitor who has or desires 
Parliamentary practice should omit to read at least so much of this treatise." 

From the Economist. 

" Mr. Erskine May's treatise on the usages and privileges of the "English Parliament is a work of 
standard v;ilue. It requires no eulogy from the periodical press to raise its value in the eyes of English 
- readers both at home and in the colonies. We heartily we'come the fourth edition of this very important 
work, because every fresh edition which brings up the precedents it quotes and all changes in law or 
practice, to a more recent date, greatly adds to its immediate value. lu this edition we are brought 
up to the end of the ^iession of 1858," 

From the Morning Post. 

" The Treatise on the whole contains every information which can be valuable to Members of 
Parliament, to practitioners of the law, and to students of the most important branch of the consti- 
tutional history of this country. It possesses one merit which cannot be too highly appreciated, the 
correctness and clearness with which the point of each precedent is stated. 



House's Copyhold Manual.— Second Edition. 

12mo. lOs. cloth. 

THE COPYHOLD ENFRANCHISEMENT MANUAL, 

Second Edition, rewritten and extended so as to comprise the LAW, 
PRACTICE and FORMS in STATUTORY and COMMON LAW 
ENFRANCHISEMENTS, and in COMMUTATIONS ; the VALUES 
of ENFRANCHISEMENTS, with numerous RULES, TABLES and 
EXAMPLES prepared expressly for this Edition; and all the COPY- 
HOLD ACTS, including that of J858. By Roli.a Rouse, Esq., of the 
Middle Tei^le, Barrister-at-Law, Author of " The Practical Man," &c. 

"There can be'no doabt that Mr. Rouse's is t/ie work on Copyhold Enfranchisemeots, and that 
every practitioner engaged in such matters will find it to tiis interest to avail himself of A3r. Rouse's 
labours."'— iaai Chronicle.^ . .... .v.,^jl t 

" Mr. Rouse is a practised law writer, and in this treatise hts baud has not forgot its cunning. 
We have been much pleased with the inspection of this volume, as we have-dipped into it here and 
there, to see bow some difficult subjects have been treated."— ^tfw Timet, 

• " The Act passed daring the last session of Parliament rendered it desirable that a second edition 
of this useful practical work should be_publi.shedv and Mr. Rouse has taken advantage of the oppor- 
tunity to extend materially the scope ot his work. The Manual is now very complete as a book of re- 
ference 10 all who may be interested in the enfranchisement of copyhold property."- B«//'« Mtnsenger, 
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Mr. Oke's Magisterial and other Works. 

Gke's Magisterial Synopsis. — ^Seventh Edition. 

One thick volume, 8vo., 44«. cloth. 

THE MAGISTERIAL SYNOPSIS : a Practical Guide for 
MtigJstrates, their Clerks, Attornies and 'Constables, in all Matters out of 
Quarter Sessions ; Summary Convictions and IndictaMe Offences, with their 
Penalties, Punishment, Procedure, &c., beJner Tabularly arranged. By 
Geobge C. Oke, Assistant Clfei^ to the Lard Mayor of London, Author of 
" The Mugiatei'ial Fm-mulist," " The Lalo of Twmpike Roads," ike. &c. 
Seventh fidition, enlarged and improved. 

• »* This edition includes the Statutes and Decisions to the present time. 

" I am aware that the Lord Mayor has at present an able assistant in the person 
of a 'gentleman of the name of Oke, author of the ' Magisterial Synopsis,' a very 
enterprising, able and learned man." — The Lord Chancellor, in the House ef Lords, 
February 23, 1860. 

Oke's Magisterial Formulist.— Second Edition. 

8vo., 21s. cloth. 

The MAGISTERIAL FORMULIST: being a complete Collec- 
tion of Forms and Precedents for practical use in all'Cases out of Quarter 
Sessions, and in Parochial Matters, by Magistrates, their Clerks and 
Attornies: with an Introduction, Explanatory Birections, Variations and 
Notes. By George C. Oke, Author of" The MagisterialSynapsis," &c. &c. 
'Second Edition, enlarged'and improved. 

"ft'is'fi'otfgti to announce the piJbliCation bf a. Hew Edition of this work, So Wellkntfwn to Magis- 
trates Clerks. It is a valiiableCi^Iiection of ^tiie Pdrnis aud Precedents xequired 'in all -cases out of 
Quarter Sessions and in Parochial Matters, with'au IntToductioo explaining how they ape to be used. 
Very cunsideralile additions-have been made to this JSew Edition, which consists -of no less than 600 



closely pointed pages.'*r— taw Timet. 
"Xhi? " "■ ■ 



,--.-, Collection of Form^ and precedents for Practical "U-le in aU Cases out of Quarter Sessions 
and in Parochial Matters is deservedly esteemed. It is complete and well arranged, and we rejoice 
Ito seej^tyha.t;>a.New £diuon of it, which has for some time been demanded, has at' length appeared." — 
Law Magaxtne, 



Oke's Turnpike Laws.— Second Edition. 

12mo., 18s. cloth. 

THE LAWS of TURNPIKE ROADS; comprising the vchole 
of the General Acts; the Acts as to the Union of Trusts, for fecilitating 
Arrangemeirts with iheir -Creditors; the Interference of Railways and other 
Public Works with Roads, their Non-repair, and enforcing Contributions 
frota Parishes (including the Acts as to South Wales Turapikfe Roads), &c. 
&c.<; .practically arranged, with Cases, Notes, Forms, &c. &c. By GEoKGfE 
C. 'Oke, Author of " The MagisiePial Synopsis" and "The Magisterial 
^Fbimdist," kc. 

Dke's Solicitor's Book-keepii^. 

'8vo., 5s. cloth, * 

AN IMPR;0VED system of SOLICITORS' BOOK- 
KEEPING, practically exemplified by a Year's supposed Business, with 
Directions for Posting, Balancing, Checking, &e. Adapted to small, 
moderate aud large Offices ; to Partnership and sole Concerns. By George 
C. Oke, Author of " The Magisterial Si/nopsis" and " The MaeisterM 
Farmuiist." 
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Rouse's Practical Conveyancer. — Second Edition. 

Two vols., 8vo., 26i. cloth, 

THE PRACTICAL CONVEYANCER: a Companion to 
HOUSE'S PRACTICAL MAN, giving, in a mode combining facility of 
refeence with general utility, upwards of Four Hundred Precedents of 
Conveyances, Mortgages and Leases ; a Collections of Miscellaneous Porms ; 
and (added in the present edition) Forms of Settlement and Separation 
Deeds. By Holla House, Esq., of the Middle Temple, Barrister-at-Law, 
anthor of "The Practical Man," &c, &c. &c. Second Edition, greatly 
enlarged. 

" The vork has beeo materially enlarged, expanded indeed into two voliunes, and the references 
throughout have been carefully verified and tested. We entertain no sort of doubt that * The Prac- 
tical Couveyancer* will, in its present improved form, be acceptable to and appreciated by the pro- 
lession/*— XoBf Magasine and RevUw^ 

'* It may truly be said to offer more facilities tothe draftsman than any other woifc comprising Con- 
veyancing Precedents, Mr. Rouse's work is one which an intelligent clerk may readily adopt to any 
reru'red draft." — Law Chronicle, 

" The changes are decided improvements. The arrangement is eKtr&mely convenient. If the first 
edition fonnd favoar with the profession* m;uch more is this second edition entitled to their regard."— 
Laio Times. 

" It is not often in these days when so much has been alretidy written and so mnch more is being 
constantly poured from the press, that one comes across a book that can in any sense be called 
original. Nothing in legal literature bears the faintest resemblance to the 'Practical Conveyancer.* 
There is this special advantage in Mr. House's thoroughly systemadd arrangement, that it is possible 
to get athoDie with his precedents much more quickly than with any other work of the kind. Alto- 
gether the book strikes us as a very effective labour-saving machine, and one that will be found of 
special value to practitioners, the extent of whose business compels them lo delegate a good deal of 
their conveyancing to clerks, who need some little preliminary instruction toeoable them to set about a 
complicated draft in the right way. The book in short deserves its title, and may, we think, be relied 
on as a really Praciical Conveyancer."— -So^iciMw' Journal and Reporter, 

" This is a new and materially improved edition in two -vols, of a work whose practical utility we 
had occasion to notice two years ego. We thinktit well adapted not only for an aid tothe practitioner, 
but also as a guide to the student of practical conveyancing."— ies-ufcian. 

" We ventured to predicate that the success of the work would be very great. And so it has proved. 
The work is really one of great utility ; the forms are so arranged, that by means of skeleton drafts 
reference is made to the intended portions of a conveyance, so that a conveyancer has only to decide 
upon the construction of his deed, and he can then, by referring to the numbers, have the deed at 
once copied out by a clerk, and save an infinity of trouble. To ihe general, and esjiecially the country 
practitioner, this work will prove very useful.'*— .Btf//"* Messevteer, 



Fisher's Law of Mortgage and Priority. 

8vo., 25«. boards. 

The LAW of MORTGAGE as applied tothe REDEMPTION, 
FORECLOSURE and SALE in EQUITY of ENCUMBERED PRO- 
PERTY, with the Law of the PRIORITY of INCUMBRANCERS. By 
William Richard Fisher, of Lincoln's Inn, Esq., Barrister at Law. 

'* Those who ar* concerned in mortgage transactions,— whatever text book they use,— on the subjects 
of Redemption, Foreclosure and Sale^will nowhere find so much, so careful, and such recent infor- 
mation S that which Mr. Fisher has collected. His work is skilfully planned and yery .clearly 
Spresse? To write law well is a special faculty possessed by few, and Mr. Fisher is one of the few." 
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Glen's Poor Law Orders.— Fourth Edition. 

l2mo., 12«. cloth. 

The CONSOLIDATED and other ORDERS of the POOR 
LAW COMMISSIONERS and the POOR LAW BOARD, together 
■ with the General Orders relating to Poor Law Accounts ; the Statutes 
relating to the Orders, Audit of Accounts, Appeals and the Payment of 
Parish Debts. With Explanatory Notes elucidating the Orders and the 
Decisions thereon ; Tables of Statutes, Cases and Index. By William 
Cunningham Glen, Esq., of the Middle Temple, Barrister at Law, and 
of the Poor Law Board. Fourth Edition. 

Mr. Glen, the editor of this volame. is ofBcially cnnnected with the Board ; he has made the anb- 
jegt the study of his life ; he is familiar with every part of it, end therefore he is able to give his 
readers information which no other mau possesses, or could produce. Hence a volume whose utility 
has received the practical proof of four editions, each an improvement on its predecessor/'— Xav 
Timet, 

Glen's Public Health and Local Government. 

,|12mo. 12s. cloth, 

THE LAW RELATING TO THE PUBLIC HEALTH 
AND LOCAL GOVERNMENT, in relation to SANITARY and other 
MATTERS, together with the PUBLIC HEALTH ACT, 1848, and the 
LOCAL GOVERNMENT ACT, 1858, and the Incorporated Acts, with 
Tables of Statutes, Cases and Index. By William Cunningham Glen, 
Esq., of the Middle Temple, Barrister-at-Law, and of the Poor Law Board. 

"We anticipate for the above-mentioned volumes i. very considerable sale, because the informBtion 
which they profess to give is needed iu every town in the kingdom.*' — Lav Magazine and Revieio, 

"'J'be woric is well done, and likely to prove generally useful." — Daily News. 

" A work which will in a convenient and accessible torm furnish a lucid and informing guide and 
commentary to the statutes in question."— Bwi/rftfr. 

" J here can be no doubt from the methodical and perspicuous mnnner in which Mr. Glen has per- 
formed his task that his book will be a standard one on the important matters comprised therein." — 
Xaw Chronicle. 

" Its aim is declared to be to furnish those engaged in the administration of the law, and in the ad- 
vancement of sanitary reforois, with a practically useful exposition of the scamtes relating to the 
public health. This aim. it is but justice to say, it has completely accomplished ; and there can be 
no question, therefore, that the work will be favourably received by the public"— OAwrpw. 

" B'tth treatises are clearly, succinctly and ably written, and will prove safe and unerring guides in 
the administration of these branzhes of our municipal goverument."— iWbrmj^fi Herald, • 

"They are well arranged and carefully executed, and tbe author shows throughout an extensive 
knowledge of the subjects of which he treats with considerable ability in imparting such knowledge." 
Athenaum. 

"As expositions of the several Acts mentioned in the above titles we regard these as very useful 
works. ' '—Standard, 

Glen's Nuisances Removal and Diseases Prevention. 

l2mo. 5s, cloth. 

THE LAW RELATING TO THE REMOVAL OF 

NUISANCES INJURIOUS TO HEALTH, and to the PREVEN- 
TION OF EPIDEMIC AND CONTAGIOUS DISEASES, with the 
STATUTES, including the PUBLIC HEALTH ACT,. 1858; the NUI- 
SANCES REMOVAL and DISEASES PREVENTION ACT, I860; and 
Tables of Statutes, Cases and Index. By William Cunningham Glen, 
Esq., of the Middle Temple, Barrister-at-Law, and of the Poor Law Board. 

" Mr. Glen's little treatise on the Law relating to the Removal of Nuisances and the Prevention of 
Diseases will be of great service in guiding local authorities safely through the intricacies of thj 
many statutes which more or less affect the subject. ^^— Solicitors^ Journal, 

" It will be fouud a full exposition of the law as it exists on this important subject.'*— Xam Maga- 
zine a«d Revieio. 

" It is calculated to be eminently serviceable to local authorities for whose use it is principally 
compiled.'*— Dai/y Nems. 

"To all professional men concerned in the administration of the Laws relating to the Removal of 
Nuisances and the Preservation of the Public Health this little work of Mr Gl<>n will be found very 
useful, and as we know of no other work on the same matters, we might with truth say that it is indis- 
pensable to them." — Law Chronicle. 

" It contains a full exposition of the law as it exists upon this most important subject, arranged in 
such ft manner as to enable thdse who consuU it readily to compreheod the uourse of acti.-.n which the 
law directs for the removal of nuisniices, and is in every respect the complement of the preceding 
publication in point of utility as well as in point of practice."- OAierrw. 

" Che Nuisances Keraovai Law is treated in the same manner as his Pnblic Health and Liocal 
Government Law— simply, clearly and minutely: so that whatpvp.r information is sought is surely 
and readily found. In onth works he has embodied all the decisions of his time* whicli have been 
very numerous."— £i»m Timss. 

Q : , . Q 



Hunter's Law of Property Amendment Acts, 1859 & 1860. 

12mo.,'3s. Gd. boards. 

THE ACTS to, AMEND the LAW of PROPERTY and to 
RELIEVE TRUSTEES, 22 & 23 Vict. c. 35; and 23 & 24 Vict. c. 38 ; 
with Introductions and Practical Notes. By Sylvester Joseph Hunter, 
of Trinity College, Cambridge, B.A., and of Lincoln's Inn, Esq., Barrister 
at Law, Author of "An Elementary View of a Suit in Equity," 

** His statemeDt of the objects designed by the several sectious is siiigularly clear and concise."— 
Law Times. 

** We have seldom perused a treatise of similar compass and pretension that has so thoroughly met 
OUT views of what it oniifat to ha."—I^guMan. 

" Having read the woric with ^some attention, we can conscientiously express an approval of the 
labours of Mr. Himter; and we recommend all our readers to purchase Che volume."— Xaze Chronicle, 



Hunter's Law of Property Amendment Act, 1860. 

12ino., 2s. sewed. 

THE ACT to further AMEND the LAW of PROPERTY, 
23 & 24 Vict. c. 38 ; with Introductions and Practical Notes, and with further 
Notes on 23 & 23 Viet. c. 35. By Sylvester Joseph Hdnteb, B.A., of 
Lincoln's Inn, Esq., Barrister at Law. 



Hunter's Elementary View of a Suit in Equity. 

12mo., Is. boards. 

AN ELEMENTARY VIEW OF THE PROCEEDINGS IN 
A SUIT IN EQUITY; with an Appendix of Forms, By Sylvester 
Joseph Hunter, B.A., of Lincoln's Inn, Esq., Barrister-at-Law, and 
Holder of the Studentship of the Inns of Court. 

'*0d« merit mav fairly be predicated of it. It is a clear, concise compendium of information, 
which the sLudeut will not elsewhere find in a separate form. It has a good deal of the same lucidity 
of statement which gave so much popularity to Smith's Llementary \iev."—Soiicitors' Journal and 
Repurter, 

" bo far as we can judge from glancing at these pages, we think their author has conscientiously 
performed his task." — Law Magazine and Review. 

*' We shall content ourselves by stating, that we are surprised to find so much really practical 
matter comprised in so comparatively small a space ; and we know of no other work from which a 
student can glean so much in.struction on the different heads of equity practice."— Xaaf Chronicle. 

" L'his Tulume cannot fail to be very acceptable to those for whose use it was written."- Za» 

" Its clearness is remarkably conspicuous. Altogether it is one of the most satisfactory handbooks 
we have perused."— i.e^w/«an. 



Shelford's Succession, Probate and Legacy Duties. 

12mo., 12s. cloth. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES, including all the Statutes and the Decisions 
on those SuWects: with Forms and Practical Directions. By Leonard 
Shblfobd, Esq., of the Middle Temple, Barrister-at-Law. 

*' rhe present work has had bestowed upon it that painstaking care which is the distinguishing 
feature of Mr. Shelford's labours."— Jlir«<. ,..!,.,,, 

"~!;'h. oresent volume will fully sustain the high reputation of its Author."— iau Magattne, 

" A work which gives a complete view of the law relating to the suhiect, by noticing the kindred 
subjects of probate and legacy duties, without a knowledge of which the Succession Duty cannot be 
nnif^i'^tood " — Lay! Chronicle, , , ..,,,, , .... . 

•• Mr Shelford has rendered good service to the profession by his clear and methodical exposition 
of the whole law relating to the probate, legacy and succession imiei."—Mommt Poll. 

"Mr Shelford's object has b en to present a methodical arrangement of this branch of the Stamp 
Laws The work comprises some valuable practical directions regarding the payment of the Suc- 
cession Duties, eix."—JUeial Observer. 
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Wigram on Extrinsic Evidence as to Wills. 

Fourth Edition. 8vo., 11*. cloth. 

AN EXAMINATION OF THE RULES OF LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION OF WILLS. By the Right Hon. Sir James Wiskam, 
Knt. The Fourth Edition, prepared for the press with the sanction of the 
learned Author, by W. Knox Wigram, M.A., of Lincoln's Inn, Esq., 
Barrister-at-Law. 

" In the celebrated treatise of Sir James Wigram, the rules of law are stated, discussed and ex- 
plained in a manner which has excited the admiration of every judge who has had to consult it." — 
Lord Kingidoam, in a Privy Council Judgment, Juiy 8M, 1858. 



Grant's Laws of Bankers and Banking. 

Post 8va., I89. cloth. 

The LAW of BANKING; BANKER and CUSTOMER; 
BANKER and CORRESPONDENT; PRIVATE BANKS; BANKING 
CO-PARTNERSHIPS and JOINT-STOCK BANKS, COLONIAL 
BANKS, SAVINGS BANKS: comprising the Rights and Liabilities, 
and the Remedies of and against Directors, Managers, Clerks, Shareholders, 
&c. : the rules as to Cheques, Orders, Bills payable at Bankers, Accountable 
Receipts, Bank Notes, Deposits of Securities, Guarantees, &c. By James 
Gbant, M.A., of the Middle Temple, Esq., Barrister at Law, Author of 
"The Law of Corporations in General." 

" This is a well-designed and well-executed work." — Legal Observer. 

" The learning and industry which were so conspicuous in Mr. Grant's former 
work are equally apparent in this. The book supplies a real want, which has long 
been felt both by the Profession and by the public at large."— /arjs*. 

" No man in the Profession was more competent to treat the subject of Banking 
than Mr. Grant. This volume appears opportunely. To all engaged in the 
litigations, as well as to all legal advisers of Bankers, Mr. Grant's work will be an 
invaluable assistant. It is a clear and careful Treatise on a subject not already 
exhausted, and it must become the Text- Book upon it." — Law Times. 

" The object of the Author has been to give an entirely practical exposition of 
the law as it stands according to statutory enactment, and as it has been developed, 
ascertained and explained by judicial decisions." — Times. 

" This is a very able work, the appearance of which is especially to be welcomed 
at the present time." — Examiner, 

" For such a task, industry and accuracy are the qualities which are principally 
required : and the Author appears to possess them in a high degree. His work is 
moreover well arranged and clearly expressed." — Athetusum. 



Williams's Common Law Pleading and Practice. 

8vo., 12s. cloth. 

An INTRODUCTION to PRACTICE and PLEADING 
in the SUPERIOR COURTS of LAW, embracing an outline of the 
whole proceedings in an Aotiqn at Law, on Motion, and at Judges' Cbanj- 
bers; together with the Bules of Pleading and Practice, and Forms of all the 
principal Proceedings. By Watkin Williams, Esq., of the Inner Temple 
Barrister at LarW. 

" For the Student especially the book has features of peculiar value, it is at the 
same time scientific and practical, and throughout the work there is a judicious 
union of general principles with a practical treatment of the subject, illustrated by 
forms and esampiles of the main proceedings." — Jwist. 
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Smith's Bar Education. 

8vo., 9s. cloth. 

A HISTORY of EDUCATION for the ENGLISH BAR, 
with SUGGESTIONS as to SUBJECTS and METHODS of STUDY. 
By Philip Anstie Smith, Esq., M.A., LL,B., Barrister-at-Law. 

" This work is one of neat interest ia the present day. It evideuily emanates from the pen of a 
thoughtful man,*'— Xaw Magazing. 

** We recommend this Htcle volume of Mr. Smith's to the careful reading' of all youug men who are 
studying with a view to admission to the tuglish B&v,*^—Beirs SJessenger. 

* This work is instructive and suggestive. It mi^ht be properly described as hints for the scien- 
tific education of a law student. > he autbor passes in review almost all the branches of a liberal 
education, and points out how each, in iheir several spheres, may become iistiful, not only as strengih- 
eniag the JnieUectual powers, but as valuable in the aciual experience of a practising barrister."— 
XAterary Gasette. 

" The most useful treatise yet extant on the subject of legal education/'—iS^ec^a^ or. 

" The information on the course pursued in the education for the Bar in modern times is most 
extensive, and the suggestions most valuable as to the advantage to be derived from following the 
plans marked out bv the eminent men whose histories are given. We therefore commend the work 
most heartily to the reader's attention."— Jtu/ tee qf the Peace. 



Shelford on the Law of Railways. — Third Edition. 

Royal 12mo. 30s. cloth. 

THE LAW of RAILWAYS, including the Three General Con- 
solidation Acts, 1845, and the other General Acts for regulating Rail- 
ways in England and Ireland to the present Time, with copious Notes of 
Decided Cases on their Construction, including the Rights and Liabilities of 
Shareliolders, Allottees of Shares, and Provisional Committee-men, with 
Forms, &,c. By Leqnard Shelfobd, Esq., of the Middle Temple, Barrister 
at Law. Third Edition. 

" Mr. Shelford has ]oDfr since established implicit confidence in ihe accuracy, fulness and practical 
ntility of every book to which his name is attached. > > is Law of H ailways has liin^ been amonK the 
best of his performances, and a careful examination of this edition will fully warrant h.s announce- 
ment that the new malter is important and extensive." — T/ie Law M gazitu. 



Phillips on the Law of Lunacy. 

Post Svo., I8s. cloth. 

THE LAW CONCERNING LUNATICS, IDIOTS and 
PERSONS of UNSOUND MIND. By Charles Palmer Phillips, of 
Christ Church, Oxford, M.A., and of Lincoln's Inn, Esq., Barrister at Law. 

•• Mr C P Phillips has in his very complete, elaborate and useful volume presented us with an 
excellent view of the present law as well as the practice relating to lunacy."— ioa Magazine and 
Reviev!, \ 

" I he work is one on which the author has evidently bestowed great pains, and which not only 
bears the mark of great application and research, but which shows a familiarity with the subject.'"— 
Jaitice of the Peace, 

Grant's Law of Corporations in General. 

Royal 8vo., 26s. boards. 

A PRACTICAL TREATISE on THE LAW of CORPO- 
RATIONS in GENERAL, as well Aggregate as Sole; including Muni- 
cipal Corporations ; Railway, Banking, Canal, and other Joint Stock and 
Trading Bodies; Dean and Chapters; Universities; Colleges; Schools; 
Hospitals; with quasi Corporations aggregate, as Guardians of the Poor, 
Churchwardens, Churchwardens and Overseers, etc. ; and also Corporations, 
sole as Bishops, Deans, Canons, Archdeacons, Parsons, etc. By Jambs 
Grant, Esq., of the Middle Temple, Barrister at Law. 
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Scriven's Treatise on Copyhold, Customary Freehold and Ancient 

DEMESNE TENURE ; with the Jurisdiction of Courts Baron and Courts 
Leet ; also an Appendix containing Rules for holding Customary Courts, 
Courts Baron and Courts Leet, Forms of Court Rolls, Deputations, and 
Copyhold Assurances, andExtraets from the relative Acts of Parliament. 
By John Scriven, Serjeant at Law. The Fotjbth EIjition, embracing 
all the authorities tp the present period, by Henry Stalman, Esq. of the 
Inner Temple, Barrister at Law. Two vols., royal 8vo., 21. IGs. boards. 

Pearce's Guide to the Inns of Court and Chancery; with 

Notices of their Ancient Discipline, Rules, Orders, and Customs, Readings, 
Moots, Masques, Revels and Entertainments ; inoluding an Aeeount of the 
Eminent Men of the Honourable Societies, Lincoln's Inn, the laner Temple, 
the Middle Temple, and Gray's Inu, &c. ; together with the Regulations of 
the Four Inns of Court as to the Admission of Students, Keeping Terms, 
Exercises, Call to the Bar, &c. &c. &c. By Robert B. Pbarck, Esq., 
of Gray's Inn, Barrister at Law. 8vo. 8s. cloth. 

Bristowe's Local Government Act, 1858, 21 & 22 Vict. c. 98; 

with Nates; an Appendix of Cases decided upoa the Public Health Act, 
1848 ; and a copious Index. By S. B. Bbistowe, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 2s. 6rf. cloth. 

Brandt's IMvorce and Matrimonial Causes Practice; aTieaMse 

on the Law, Practice and Procedure of Divorce and Matrirnqoial Causes 
under the Act 20 & 21 Vict. c. 85; containing the Act, also the Rules, 
Orders and Forms issued thereunder ; together with Precedents. By Wil- 
liam Brandt, of the Inner Temple, Esq., Barrister-at-Law. 12mo., 7s. 6d. 
boards. 

Sharkey's Hand-Book of the Practice of Election Committees; 

with an Appendix of Statutes, Forms and Precedents. By P. Burrowbs 
Sharkey, Solicitor and Parliamentary Agent. 12mo. 5s. boards. 

Xorman's Treatise on the Law and Practice relating to Letters 

Patent for Inventions as altered and amended by Statutes 15 & 16 Vict. c. 83, 
and 12 & 13 Vict. c. 109, with the New Rules of Pmetice in the Offices of 
Commissioners of Patents, and in the Petty Bag Office in Chancery, and 
all the Cases down to the time of publication. By John Paxton Norman, 
M.A., of the Inner Temple, Banister at Law. Post 8vo., 7s. 6d., cloth. 

Gray's Treatise on the Law of Costs in Actions and other Proceed- 
ings in the Courts of Common Law at Westminster. By John Gray, Esq., 
of the Middle Temple, Barrister at Law. 8vo., 21s. cloth. 

*^t^' This Work emljraces the whole modern Law and Practice of Costs, including the important 
provisions of the Common Law Procedure Act and Rules, 1852, and the recent Statutes 
affecting the Jurisdiction of the County Courts. Among the numerous subjects treated 
of may be mentioned Costs of Issues, of Demurrers, Amendments, Costs of one of 
several Defendants, Costs between Attorney and Client, Costs in particular Actions, as 
Ejectment, Replevin, Patents, Feigned Issues, Actions by and against Executors, 
Bankrupts, Assignees, Justices of tlie Peace, &c. ; so also Costs when the Jury are dis- 
charged or a Juror withdrawn. Costs of the Day, Security for Costs and Staying Pro- 
ceedings, Proof of Documents, Witnesses, upon Arrest, Costs of Special Juries, View, 
&c.. New Trials, Arrest of Judgment, in flrror, Effect of Death of Parties, Costs on ■ 
Award and Arbitration, Mandamus, Pi'ohibition, Indictments, Orders, &c. removed by 
Certiorari, Taicatiou of Costs, Actions by Attornies, &c. to recover Costs, &c. &c. 

The South Australian System of Conveyancing by BegistratiDn 

of Title, with Instructions for the Guidance of Parties Dealing, illustrated 
by Copies of the Books and Foi'ms in Use in the Land Titles Office. By 
Robert R. Torrens. To wliich is added the South Australian Real Pro- 
perty Act, as amended in the Sessions of 1858 ; with a copious Index. By 
Hemry Gawler, Esq., Barrister, Solicitor to the Land Titles Commis- 
sioners. 8vo. 4s. half cloth. 
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Sessions Cases at the Central Criminal Court. Taken in Short- 
band by Messrs. J. D. Barnett and A. Buoklb«, by appointment to the 
Court. 

Annual Sabscription, if paid in advance, £1 : 1 Is. dd. sewed ; but for the conve- 
nience of the profession and the public, single numbers may also be purchased. 

Coote's Practice of the Ecclesiastical Courts, with Forms and 
Tables of Costs. By Henry Chaklbs Coote, Proctor in Doctors' 
Commons, &c. 1 thick vol. Svo. II. 8s. boards. 

Greening's Forms of Declarations, Pleadings and other Pro- 
ceedings in the Superior Courts of Common Law, with the Common Law 
Procedure Act, and other Statutes ; Table of Officers' Fees ; and the New 
Rules of Practice and Pleading, with Notes. By Henry Greening, Esq., 
Special Pleader. Second Edition. 12mo. 10s. 6rf. boards. 

Archer's Index to the Unrepealed Statutes connected with the 
Administration of the Law in England and Wales, commeneing with the 
Reign of William the Fourth, and continu,ed up to the close of the Session 
1850. By Thomas G. Archer, Esq. Svo. 5s. boards. 

Pulling's Practical Compendium of the Law and Usage of 
Mercantile Accounts: describing the various Rules of Law affecting them, 
the ordinary Mode in which they are entered in Account Books, and the 
various Forms of Proceeding, and Rules of Pleading, and Evidence for their 
Investigation, at Common Law, in Equity, Bankruptcy and Insolvency, 
or by Arbitration. With a Sdpplement, containing the Law of Joint 
Stock Companies' Accounts, and the Legal Regulations for their Adjust- 
ment under the Winding-up Acts of 1848 and 1849. By Alexander 
PuLMNG, Esq. of the Inner Temple, Barrister at Law. 12mo. 9s. boards. 

The Laws of Barbados. (By Authority.) Royal Svo. 21s. cloth. 

Warren's Manual of the Parliamentary Election Law of the 

United Kingdom, with reference to the Conduct of Elections, and the 

Reifistration Court ; including the very latest Statutes and Decisions ; 

'■ with a copious Index. By Samuel Warren, D.C.L., M.P., Q.C., and 

Recorder of Hull. One thick vol. royal 12mo. 25s. cloth. 

Warren's Manual of the Law and Practice of Election Com- 
mittees, being the concluding portion of a " Manual of Parliamentary 
Election Law" and including the latest Decisions. By Samuel Warren, 
D.C.L., M.P., Q.C., and Recorder of Hull. Royal 12mo., 15s. cloth. 

Leigh's Abridgment of the Law of Nisi Prius. By P. Brady 
Leigh, of the Inner Temple, Barrister at Law. 2 vols. Svo. £2 : Ss. boards. 

A Practical Treatise on the Law of Tolls ; and therein of Tolls 

Thorough and Traverse ; Fair and Market Tolls ; Carnal, Ferry, Port and 
Harbour Tolls ; Turnpike Tolls ; Rateability of Tolls ; Exemption from 
Tolls- Remedies and Evidence in Actions for Tolls. By Frederick 
Gunning, Esq. of Lincoln's Inn, Barrister at Law. 9s. boards. 

A Complete Collection of the Treaties and Conventions, and 

Reciprocal Regulations, at present subsisting between Great Britain and 
Foreisn Powers. By Lewis Hertslbt, Esq. Librarian and Keeper of 
the Papers, Foreign Office. Vols. 1 to 10, Svo. £11 : 5s, boards. 

Dr Deane's Law of Blockade, as contained in the Judgments 
of Dr Lushington and the Cases on Blockade decided during 1854. By 
J p Dbane, D.C.L., Advocate in Doctors' Commons. Svo. 10s. cloth. 
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Wills's Essay on the Principles of Circumstantial Evidence : 
illustrated by numerous Cases. Third fedition. By William Wills, Esq. 
8vo. 9*. boards. 

The New 'Practice of the Court of Chancery as regulated by 

the Acts and Orders for the Improvenifint of the Jurisdiction of Equity, 
15 & 16 Vict. 0. 86 ; for Abolishing the Office of Master, 15 & 16Vict. c. 80 ; 
and for Relief of the Suitors, 15 & 16 Vict. c. 87 ; with Introduction, 
Notes, the Acts, together with all the New Orders in Chancery of 1852, 
including the latest, and a copious Index. By James O'Dowd, Esq., 
Barrister at Law. Second Edition, corrected, greatly improved, and iu- 
cluding the recent Cases. 12mo. 7s. 6d. boards. , 

The New System of Common Law Procedure according to the 

Common Law Procedure Act, 185-i. By J. R. Qdain, of the Middle 
Temple, Barrister at Law, and H. Holroyd, of the Middle Temple, Special 
Pleader. 12mo. 7s. 6rf. cloth. 

Sewell's Municipal Corporation Acts, 5 & 6 Will. 4, c. 76, and 

6 & 7 Will. 4, cc. 103, 104, 105, with Legal and Explanatory Notes', and 
a copious Index. By Richard Clahkb Sewbll, Esq., of the Middle 
Temple, Barrister at Law. 12mo. 9s. boards. 

The Law relating to Transactions on the Stock Exchange. 
By Henry Kbysbr, Esq., of the Middle Temple, Barrister at Law. 
12mo., 8s. cloth. 

A Legigraphical Chart of Landed Property in England from 

the time of the Saxons to the present -S!ra, displaying at one view the 
Tenures, Mode of Descent, Power and Alienation of Lands in England at 
all times during the same period. By Charles Fearnb, Esq. of the 
Inner Temple, Barrister at Law. On a large sheet, 6s. coloured. 

Dwyer's Compendium of the Principal Laws and Eegulations 

relating to the Militia of Great Britain and Ireland ; and of the Duties 
of Lords-Lieutenants, Lieutenants and Deputy-Lieutenants of Counties, and 
of Chief Magistrates and Deputy-Lieutenants of Cities and Towns, and of 
Justices of the Peace, in connection therewith. 12mo. 5s. 6d. cloth. 

The Common Law of Kent; or the Customs of Gavelkind. 

With an Appendix concerning Borough English. By T. RoSinson, Esq. 
Third Edition, with Notes and References to modern Authorities, by 
John Wilson, Esq, Barrister at Law. 8vo. 18s. boards. 

The Marriage and Registration Acts, 6 & 7 Will. 4, caps. 

85, 86 ; with Instructions, Forms, and Practical Directions for the Use of 
Officiating Ministers, Superintendent Registrars, Registi-ars. The Acts of 
1837, vizr 7 Will. 4, c. 1, and 1 Vict. c. 22, with Notes and Observations ; 
and a full Index. By John Southerden Burn, Esq., Secretary to the 
Commission. 12mo. 6s. dd. boards. 

A Treatise on the Law of Gaming, Horse-Racing, and Wagers ; 

with a Full Collection of the Statutes in force in reference to those subjects ; 
together with Practical Forms of Pleadings and Indictments, adapted for 
the General or Professional Reader. By Frederic Edwards, Esq., 
Barrister at Law. 12mo. bs. cloth. 

Hamel's Laws of the Customs, consolidated by direction of the 

Lords Commissioners of her Majesty's Treasury, under the Acts of 1853 and 
1854 ; \yith a Commentary, containing Practical Fonn.s, Notes of Decisions 
in Leading Customs Cases, Appendix of Acts, and a copious Index. By 
Felix John Hamel, Esq., Solicitor for hei- Majesty's Customs. 1 vol. 
royal 8vo. 16s. cloth. 
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A Digest of Principles of English Law ; arranged in the order 

of the Code Napoleon, with an Historical Introduction. By George 
Bla-XLAnd, Esq. Royal 8vo. £1 : 4s. boards. 

The Law Student's Guide ; containing an Historical Treatise on 
each of the Inns of Court, with their Rules and Customs respecting Admis- 
sion, Keeping Terms, Call to the Bar, Chambers, &c., Remarks on the 
Jurisdiction of the Benchers, Observations on the Study of the Law, and 
other useful Information. By P. B. Leigh, Esq. of Gray's Inn. Barrister 
at Law. 12mo. 6s. boards. 

Schomherg's Acts for the Commutation of Tithes in England 
and Wales, 6 & 7 Will. 4, c. 71, and 1 Vict. c. 69, with Notes, Observations, 
and an Epitome of the Law of Tithes, and an Appendix, containing Tables 
for calculating the Rent-Charge, Forms of Notices, Agreements, Apportion- 
ments, &c. By J. T. ScHOMBEKG, Esq., of the Inner Temple, Barrister 
at Law. 12mo. 7s. boards. 

Anstey's Pleader's Guide ; a Didactic Poem, in Two Parts. 

The Eighth Edition. 12mo. 7s. boards. 

A Treatise on the Law of Commerce and Manufactures, and 
the Contracts relating thereto; with an Appendix of Treaties, Statutes, and 
Precedents. By Joseph Chitty, Esq. Barrister at Law. 4 vols, royal 
8vo. £G : 6s. boards. 

ATI Essay on Charitable Trusts, under the Charitable Trusts 
Act. 1853. By Henky John Pyb, Esq. Post 8vo. 6d. sewed. 

A Practical Treatise on Life Assurance ; in which the Statutes, 
&c., affecting unincorporated Joint Stock Companies are briefly considered 
and explained. Second Edition. By Fbbderiok Blaynbt, Esq., 
Author of "A Treatise on Life Annuities." 12mo. 7s. boards. 

A Eeport of the Bread Street Ward Scrutiny ; with Intro- 
ductory Observations, a Copy of the Poll, and a Digest of the Evidence, 
Arguments, and Decisions in each Case. By W. T. Haly, Esq., Bamster 
at Law. 12mo. 4s. boards. 

The Judgment of the Bight Hon. Stephen Lushington, D.C.L., 
&c delivered in the Consistory Court of the Bishop of London in the Cases 
of Westerton against LiddeU (Clerk) and Home and others, and Eeal 
against LiddeU (Clerk) and Parke and Evans, on 5th Dec. 1855. Edited 
by A. F. Bayfobd, D.C.L. Royal 8vo. 2s. 6d. sewed. 

The Judgment of the Right Hon. Sir John Dodson, 'Knight, 
Dean of the^ Arches, &c. ; also the JUDGMENT of the JUDICIAL 
COMMITTEE of the PRIVY COUNCIL, in the cases of Liddell (clerk), 
and Home and others against Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. F. Bayfokd, LL.D.: and with an 
elaboratTanalytical Index to the whole of the Judgments m these Cases. 
Royal 8vo., 3s. 6d. sewed. 
Dr. Eobinson's New Admiralty Eeports. 

REPORTS of CASES argued and determined in the HIGH COUUl 
of ADMIRALTY, commencing with the Judgments of the Right Honourable 
Stephen Lushington, D.C.L. By William Robinson, D.C.L. Advocate. 

Vols. I. and 11., and Vol. III. Parts I. and II., containing Cases decided from 



Michaelmas Term' 1838 to Trinity Vacation 1850. |4 : 7». sewed. 

(These Repoits are in immediate coulinuanon of DR. ilAOGARD 3.; 
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Efie lab lEag aitne an tr Hab 2^ebietu. 

Published Quarterly in February, May, August & November, at 5s. 

Contents of the United New Series (commenced in 1856). Nob, 1 to 18. 

"No. 1. , , „, 

1. Historyof JurispnidencG— The Writings of Puffendorf and Leibnitz.— 2. A Constitutional History 
of Jersey.— 3. Life Peerages,— 4 Couaty Courts.— 5. The four tleirs to Sovereignty in France, 
—6. ihe Keports of the Charity Commissioners for J^ngland and Wales C1854, 1855, 1850).— 7- 
Memoirs of Mrs, Ficzherbert, with an Account of her Marriage with li.R.H. the Prince of 
"Wales, afterwards King George the Fourth,- 8. Papers of the Society for Promoting the Ampnd- 
meni of the Law.— 9. CiiTTent ILegal Literature.— 10. Statute Law Commission.— 11. Law of 
Evidence in Scotland,— 12. J udicial Statistics. 

No. 2. 

1. Memorials of his Time, by Henry Cockburn.-2- On Probate of WilLs.^3, On the MeaKom .of 
Damages Ex Delicto.— 4. American Faction— Mob luteifereoce wiih ,|nstice,— 5. Peeraees for 
Life.— 6. Ihe Encumbered ^states Act.— 7. Minister of Public Justice, his Fonctiojis and 
Duties.— 8. The Evidence in Palmer's Case.— 9- The Dyce Sombre C8se,—10, Appellate' Jvdi- 
catuM.— 11. Dunn's Case,~12. Divorce JJiU— County (/ouits— Late Session.- IS. Papers 'of the 
Society for Promoting the Amendment of the Law. 

No 3. 

1. M. St. Joseph on the '* Codes Civils Etrangers" and the " Code Napoleon,"— 2. On Reforms in 
the Law oi Savings Banks.— 3. 'ihe Present State of Doctors' Commons,— 4. Government by 
Party orhy Organization (in reiatioli to Legishuiori and Law).- 5. Letter from Lord Rrougiham 
to the Earl of l^adnor on the Prospects of Law Heform.— 6. The First Provincial Meeting -of the 
National Reformatory Union.— 7. legal Education, its Present State and Prospects.— 8. Papers 
of the i.aw Amendment Society.- Q. Lord Cockburn's Reminiscences.— 10. Brodie on the Ap- 
pellate 3uj;isdiction of the House of i_ords.— 11. The Uyce Sombre Case, 

No. 4. 

1. Recollections of the Munster Bar.— 2. The Present State of the Matrimonial Law.— "3. Javenile 
Offenders in France.— 4. Letter from the Regius Professor of Laws at Cambridge.— 5. letters of 
James Boswell.— 6. The Common Form Business of the Testamentary Courts. — 7- The late Lord 
Chief Justice Jervis.— 8. Sleeping Statutes.— p. Domestic Law and i egislation.— 10. Consolidation 
of the Law and the Public Service.- 11. Administration of the Criminal Law,— 12. Breach of 
1 rust.— 13. Lord Cookburn and the Edinburgh Review.— 14. Papers of the Society for Promoting 
the Amendment of the Law. 

No. 5. 

1. The Juridical Society. — 2, Ecclesiastical Jurisdiction in France.— 3. Current Legal Literature. — 
4, Legal Fictions.— 5. 'ihe Distribution of Intestates' Estates.— 6. The Married Woman Question. 
— 7- Danielrs Practice of the High Court of Chancery, — K, Parliamentary Revision of Corrent 
Legislation.— 9- The New Parliament.— 10. The late Frauds.— 11. French Law on Titles of 
Honour.— 12. ITie Sea-Shores of England.—].?, Lord 'Brougham's Acts and Bills.- 14. Papers «f 
the Society for Promoting the Amendment of the Law. 

No. 6. 

1. Repollections'of the Munster Bar.— 2. Ships' Lights, and the Rule of the Road.— 3 The Vocation 
of the Lawyers in Parliament.- 4. Ihe Etiquette of the Bar.— 5. Compulsory Examination for the 
Bar.— 6. The '* The Jhirty Yeairs* War" ot a Public Question.— 7. Indian I aw Reform.— 8. Lord 
Ciimpbell's Kill,— Q. Professional Elocution, and Diseases therewith connected .^10. Papers of 
the Society for Ptomoting the Amendmetit of the Law.— IL Threatened Coup D'tiat.— 12. Tlhe 
Married Women's Property Question,— 13. Statute Law Commission.- 14. The Bar Examination 
Questions. 

No. 7. 

J. Lord Truro.- 2. The Probate and Administration Act.— 3. Lawyers and Law Reform. — 4. Judicial 
Appointments.— 5. Madeleine Smith's Iriai,— 6. Administration Pendente Lite.— 7. I'rue Grounds 
uf Fait^i in the Statute Law Conimission.— 8, Lord Brougham's Annual Letter to Lord Radnor. 
— 9- French Law Imperial Government. — 10. The late Sir John Stoddart. — 11. Disposal of 
Matters under Consideration.— 12, Legislative Efforts.— 13. Do:n/s of the Association at Bir- 
mingham. 

No. 8. 

1. Two T.,ectures introductory to the Study of the 1 aw.— 2, Les Parlements de France.— 3. Evasions 
of the Law. — 4. Jjbrd Brougham's Acts .and Bills. — 5, Previsions of the coming " Session."— 6, 
Stephen's Commentaries. — 7. Savings' Banks Reform.— 8. Natural and Technical Procedure.— 9. 
Recallvctions of the Munster Bar.— 10, Law Consolidation.— 11. Late French Trials.^lS. The 
Bar Examinatiion Questions,— 13. Dr. Abdy on noman Law.— 14. French Law of Property, &c. 

No. 9. 

1. The Right Hon. Sir W. H. Maule.— 2. The Admiralty Court and its Reforms.— 3. Burke's life 
and Times, by Macknight.— 4. Title Books osriKf Title Deeds.-i5. The India Bills.— 6. Elective 
Public Functionaries.— -7. Evidence of Parties in Criminal Cases.— 8. Position of Affairs in 
relation to Justice and I egislation. — 9. New Laws relating to Divorce and Probate, — 10. French 
Constitutional Laws.— 11. Papers of the Law Amendment Society. 

No. 10. 

1. Civic Offices— The Gresham Tiaw Leotureshi]).— 2. On Methods of Self-Education for the Bar —3 
Probate Court Keporfs.— 4. Tlie Lord Justice Knight Bruce. — 5. Recollections of the Munster 
Bar— I'donchided.- 6. Legislative Predicaments and Processes.— 7. Considerations on Costs.— 8. 
Local Judicature.— 9. Lawyers' Literature.- 10. Medico-Lega! Literature.— IL Papers of Law 
AmendftiBOt Sticiety.— 12. The -Right of Search.— 13. The Jew Bill.— 14. Ministry of Justice.— 
1^>. Ihe Bar Examination. Question.— 16. Commentaries upon English Law— w^at they are and 
should be. ' 

No. 11. 

1. Legal Education.— 2. Broom's Legal Majcims— New Edition.— 3. Ancient Readine on the Law of 
Sewers^— 4. Foss's Judges of England.— 5. Mechanics of Law Making.— 16. Bishop's Commentaries 
on Crifaiinal ■Law.--7, Title of the Crown to the Sea-Shore.- 8. Meeting of die Association at 
Liveriiool-- 9. Lord Brougham's Annual Letter to Lord Radnor, 

No. 12. 
1, The Life of the late Baron Alderson.— 2. Private International Law.— 3. Curiosities of Law ; 
Conveyancing.— 4. Results of the Common Law Procedure Acts.— 5. British Jurisdiction in the 
Ottoman Empire; Consular System in the East —6- Copyhold Enfranchisement —7, Massey's 
Reign of George ITT.— 8. Frentfh Slave 'Irsde ; " Charles et Georges."— 9. Elements de l^roit 
P6nal. par M, Wvtolan — 10. Customs of Ga> elkind.— 11. Examination Papers frr the Bar.- 12. 
Site of the New Courts of Liw and t-quity.- 13, I'rocfdure of the Divorce Court. 
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The Law Magazine and law Eeview— <">»'»«««<'■ 

_ . Contents of No. 13, New Series. 

I. Privileges of Parliament— 2. 'I he Tenure of Real Piopeity in ilie Island of Guernsey— 3. Costs 
111 tbe \ robate V oum— 4. .Shakespeare in the Queen's Bench— 5. Mr. Locke King's lotestnoy Bill— 
fl. Ihe Lil>nwy ot the Middle lemi>le-T. Principles and Law of Baiikinti-8. Jndicial Antiti- 
Mtion- 9. Ihe Fiilure and I'ate of the statute Law Commission- 10. Taylor o:i Poisons— 11. 'I he 
uivorce I ourt— 12. Bankruptcy Law Heform— 13. Lord Murray- 14. Recent Attacks oo lilies 
to Iteal Property— Conservative Landed Estates Bills. 

Wo. 14 

1. Sir John "Taylur Coleridge and Mr. Buckle.— 2. This Law of Railways.-?. Ouriosities of Law— A o 
tuglish HorouKh in the l-ourtfenth Century— Custumnal of houiney.-*. The Jury System in 
tngland— 5. helwyn s fJisi Prius.-6. The legal effect of War with reference to Contraband.- 
7. 1 he Politico-Economical View of Kent by the late Kichard Jones.— 8. Ihe Study of the I,aw 
in the Universities and Inns of Court.— Dr. Leapingwell's Manual of Koman Civil taw.— Papers 
ol the Law Amendment Society : I. The Annual H eport of the Council for the Session 185H V : 
!,. "".J.'IJ present iJosition of Executors and Trustees.- Bar Examination Questions: Trinity 
lerm, 1859.— Report of the Committee of the Inns of Court. 

^■,%rS?."™™,S"'„J''^P"='' ^"i' "i" Bar— a. A late Trial for Murder in Germany.- .1. Church 
' ' ""isMBliiM..-^; The Law of Slavery .—S. l-xtract of Lord Brougham's Lettertothel-arl of Radnor. 
5'' 'Tj' Constltntional Kelations between (ireat Britain and her Col<.n!es.-7. The Reformation of 
%.';%'^ .Adults.-^ Modern Legislation.— The Parliamentary Remembrancer.— 9. Railway Accidents 
<■%,'■' I"* {h«r, Prevention.— 10. The Libraries of the Inns of Courts. — 11. Last Session.— 12. 
it Smethnrsts ■Inil.— IS. Jndicial Statistics.- 14. Conveyancing in South Australia by Kegis- 

fe. , tration of Title.— 15. Ihe late W.J. Brodeiip. 

1 The X°!''''° "'"' *' Templars: No. I. The Temple Churcli.— 2. Rowland'^ History of the 
English Constitution. — 3. Blasphemy.— 4 'ujstice and Justices.— 5. Criminal Law of > ranee. 
0. Cunositirs of Lav ; No U. An Knglish Borou^ in the f'ourteenth Century : Custumnal of 
Romsey.— 7. brawling: St- George's m the East, London.— 8. Ihe Jurisdiction and Practice «.f 
the Admi^lt^ Court.— Q, Lord ^t Leonard's Property and Trustees Helief Act.— Corporation 
MagistrHtes.— Criminal Procedure, French and English,- Hecent Leading Cases on the Hiyhtto 
the support of Land and Buildings— Solomon *. The Vintners Company, and Bonomi v. liack- 
house — Notices of New Works, invents of the Quarter. List of New Publications, &c. 

No. 17. 

1. The Lunacy Law and its Defects.— 2. The Inns of Court: No. II. Finance in the Temple— Lin- 
coln's Inn Benchers.— .3. The Consolidated Orders of the Court of Chancery.— 4 The Liberty of 
me 'French Bat.— 5. iHiiill'ierfl's Law of Torts.— fi. Ihe Juri'dcal Society.— 7, Conveyancing in 
South Australia— Mystery in English Legislation —8 Corrupt i'racticis at Electioiib — The 
C'loucester Bribery Comniissi')n.— 9. Proposea Consolidation of the Joiut-Stock Companies Acts. — 
10, Law and Lawyers in the -British Colonies. — 1 1. '1 he Bankruptcy and Insolvency Bill, 18G0. — 
12. 'I'he Law and i-quity Bill — Common t aw Commission.— 13. lohnAustin. — lodges' Chambers 
^Arbitrations.— Points recently decided under Lord Ht. Leonards' Act. — Notes of New Books. — 
Events of &e Quarter. — ^ATcheeology in the Temple, &c. ■ 

No. 18. 

1. Arrest of the Five Members.- 2. Maritime Law : Master and Owner.— 3. The Civilians of Doctors' 
Comiofms. — 4. The H egnl-ations affecting Commission Agents.^. I'udor's leading Mercantile 
Ca."es.— 6. Causes Cel^bres— No. II. 'The Watchman, of Eldagseo.— 7. Lindley's Law of Part- 
nership. — 8. Keiiorters ami Reporting —9. Heron's Intrv^dnotion to the History of Jurisprudence. 
—10. Drnry's Cases in Chancery : I'emp. Napier.— 11. Law and Equity Bill.— Bar Examination 
Questions. — Law Amendment Society's Papers.— Scheme for a Law University. — Report on the 
Laws affecting l.nnacy in England. — Report of the Commissioners on the mode of taking Evi- 
dence in Chancery. 

House of Lords Seports, 

REPORTS of CASES decided in the HOUSE of LORDS on 
APPEALS and WRITS of ERROR— CLAIMS of PEERAGE and DI- 
VORCES. By Charles Clark, Esq., of the Middle Temple, Barrister at Law. 
(Reporter, ty aippointtnent, to the House of Lords.) 

Vols. L, II., III., IV., V. and VI., and Vol. VII. Parts I., II. and III., containing 
all the Cases decided from 1847 to 1860, inclusive. ( These Reports will be regularly 
coiitiiiited.') 

Probate, Divorce Court and Matrimonial Causes Reports, — 
By Authority. 

REPORTS of CASES decided in HER MAJESTY'S NEW COURT of 
PROBATE, and in the COURT for DIVORCE and MATRIMONIAL CAUSES, 
commencing Hilary Terrrt, 1 858. By Dr. Swaeey, D.C.L., Advocate and Barrister 
at Law, of Gray's Inn, and Dr. Tristram, D.C.L,, Advocate in Doctors' Commons, 
and of the Inner Temple. Vol. I., containing all the Cases decided from Hilary 
Term, 1858, to Hilary Vacation, 1860, price £2 -.is. sewed. 
( These Reports will be regularly continued.) 

Dr. Swabey's Admiralty Reports, 

REPORTS of CASES determined in the HIGH COURT of ADMI- 
RALTY, commencing Mich. Term, 1855. By M. C. Merttins Swabey, D.C.L., 
of Doctors' Commons and of Gray's Inn, Biarrister at Law. One Vol., price 34is. 
sewed. 

(TAese Reports will for the future be continued by Vernon Lushington, Esq., 

Barrister at Law.) 
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preparing for |3ut)lication» 

Kerr's Action at Law.— The Thibd Edition, embodying the Common 
Law Procedure Act of 1860. In 12mo. 

A Hand Book of the Practice at the Common -Law Judges' 

Chambers.— By George H. Pakkikson, of the Common Pleas Judges' 
C/'hambers. 

Oke's magisterial Laws of London.— In 1 small vol. 13mo. 

Corner's Crown Oifice Practice.— Second Edition. 

Chadwick's Probate Court Manual.— l vol. royal 8vo. 

Hertslet's Commercial Treaties.— The Eleventh Volume. In 8vo. 

A Guide to International Law.— By Lewis Hbrtslbt, Esq., Editor 

of " A Collection of Commercial and other Treaties. In 8vo. 

Lectures, Elementary and Familiar, on English Law. — By James 
Francillon, Esq., County Court Judge. Second Series. In 8vo. 

Gael's Practical Treatise on the Analogy between Legal and 

General Composition.— Second Edition, with Precedents. In 8vo. 

Swabey and Tristram's Probate, Divorce and Matrimonial Causes 

Reports.— Vol. II. Part I. (To be regularly continued.) 

New Admiralty Reports.— By Vernon Ldshinqton, Esq., of the 
Inner Temple, Barrister at Law. Vol. I. Part I. (In continuation of Swabey's 
Admiralty Reports.) 

Clark's House of Lords Cases. Vol. VII. Part IV. (To be continued.) 
Law Magazine and Law Review for February. No. 20, United 

New Series. 
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Mt. 0W^ Mw^tetial anlr otUv 8l®orft0* 



1. 

Oke's Magisterial Synopsis; being a Practical Guide 

fqr Magistrates, their Clerks, Attornies, and Constables, in all Matter* out of 
Quarter Sessions ; Summary Convictions and Indictable, Offences, -with tbeir 
Penalties, Punishnjents, Procedure, &c. tabularh/ arranged: with a Copious- 
index. Seventh Edition, enlarged and imprpred, and including the Pro- 
visions of the Kew Statutes of 1860. By Gbokge C. Okb, Assistant Clerk 
to the Lprd Mayor of London, Author of " The Magisterial Formulist," &c. 
8vo. iis, cloth. 

" I am aware that the Lord Mayor has at present an able assistant.in the. person 
of a gentleman of the name of Oke, author of the ' Magisterial Synopsis,' a very 
enterprising, able and learned man." — The Lord Chancellor in the House of Lords, , 
February 23rd, 1860. ■ . ■ ' '' 

2. 

Oke's Magisterial Formulist; being a Complete Col- 
lection of Fonjis and Precedents for practical use in all Cases out of Quarter 
Sessions, -and in. Parochial Matters, by Magistrates, "their Clerks and Attor- 
nies; with an Introduction, Explanatory Directions, Variatfons and Notes. 
By George C. Gke, Assistant Clerk to the Lca-d Mayor of London,. Author 
of " The Magisterial Synopsis," &c. Second Edition, enlarged and im- 
proved. 8vo. 21s. cloth. 

• »• The Magisterial Formulist is intended as a Companion to "Oke's Magisterial 
Synopsis," ahd may be used with that or other Books of Magisterial Practice; 

3. 
Oke's Law of Turnpike Eoads ; comprising the whole 

of the General Acts now in force ; the Acts as to Union of Trusts, for facili- 
tating Arrangements with their Creditors, as to the interference by Eailways 
with Roads, their non-repair, and enforcing contributions from Parishes, &c., 
&c.', practically arranged. With Cases, copious Notes, all the necessary 
Forms, and an elaborate Index, &c., &c. By George C. Oke, Author of 
"The Magisterial Synopsis" and "The Magisterial Formulist." Second 
Edition. 12mo. 18«. cloth. 

4. 

Oke'6 Magisterial Laws of London ; being a Practical 

Guide to the Statutes, Bye-Laws and Regulations affecting Magisterial, 
Police, Parochial and other matters in the Metropolis and City and Port of 
London. By George C. Oke, &c. &c. &c. A detailed Prospectus of this 
Work may be had on application. {In preparation.) 

6. 
Oke's Handy Book of the Game Laws, containing the 

whole of the Acts in force, systematically arranged, with explanatory Notes, 
Forms,- Cases, &c. By George C. Oke, &c. &c. &.C. (^In preparation.) 

6. 

Oke's Improved System of Solicitors' Book-keeping, 

practically exemplified by a Year's supposed Business, with Directions for 
Posting, Balancing, Checking, &c. Adapted to small, moderate and large 
Offices ; to Partnership and Sole Concerns. By George C. Oke, Author 
, of " The Magisterial Synopsis" and " The Magisterial Formulist." 8vo. 5s. 
cloth. 



